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CONSTFnmONAL PRECEDEaiTS 


INTRODUCTION TO FIRST EDITION 

This collection is the first batch of a series of pamphlets which I am pre- 
paring for the use of members of the Constituent Assembly. They deal only 
with the more salient aspects of the new Constitution, whether substantive 
•or procedural ; and even in respect of these aspects, they do not pretend to 
be exhaustive. For example, it has been pointed out by certain critics that 
the pamphlet on Union Subjects suggests too narrow a delunitation of their 
scope ; and, on the other hand, it has been pointed out by other critics that the 
limits suggested are too wide. All that need be said in defence is that the ob- 
ject of the pamphlets is to stimulate interest and that the material set out 
therein has not been selected for 4;he purpose of supporting any particular 
point of view. It is hoped that every member will supplement them from the 
results of his own study and research, so that all points of view may bo fairly 
prersented before the Constituent Assembly. 

B. N. RAU, 
Constituliaml Adoiser. 

New Delui , 

September 2, 1940 
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POINTS OF PROOKDURE 

T. Provincial Co-operation. 

Recording to the scheme outlined in the Cabinet Delegation’s statement 
of May 16, 1946, the Provinces will, to a largo extent , bo autonomous units 
exorcising all powers except those reserved to the Union. It will, therefore, 
be noces8ar;^to frame the Constitution m such a way as to make it acceptable 
to the Provinces to the largest possible extent ; otherwise, it may not work 
smoothly. For example, the Union services, such as railways, or posts and 
telegraphs, or broadcasting may occasionally be dislocated by strikes and the 
Union Government may require the assistance of the law-and-order authori- 
ties of the Provinces. Unless the Constitution is such as to commend itself 
to the Provinces, this assistance may not be readily forthcoming and may 
even be completely withhold. Again, as under section 124 of the Government 
of India Act, 1936, so under the new Constitution, the Union may find it neces- 
sary, either by agreement or by law, to confer jiowers and impose duties on 
provincial authorities e.g , to require provincial courts to try and punish 
offences against Union laws Or, again, the Union may have to invoke pro- 
vincial assistance to acquire land for Union purposes What applies to the 
Union portion of the Constitution applies wdth even greater force to the pro- 
vincial. Hence the need for enlisting provincial co-operation as far as possible 
in the framing of every part of the Constitution. Procedure in the Consti- 
tuent Assembly and its Sections has an important part to play in this connec- 
tion. Let us see what was done in other countries to secure provincial 
co-operation. 

Mode of Voting 

U. 8. A. 

^ In the Philadelphia Convention of 1787, which fiamed the Constitution 
of the U. S. A., the representatives of 12 States were present. The strength 
of the delegation varied from State to State ; thus Pennsylvania sent 8 
delegates, any 4 of them being competent to represent the State, while Connec- 
ticut sent 3, any one or more of them being competent to act. The final draft 
was signed by 39 representatives in all Early in the proceedings, the Conven- 
tion appointed a Committee to draw up rules of procedure. The first of these 
rules, adopted as a Standing Order of the Convention, was as follows • — 

“ A House, to do business, shall consist of the Deputies of not less than 
seven States ; and all questions shall be decided by the greater number 
of these which shall be fully represented , but a loss number than 
seven may adjourn from day to day.” (‘Documentary History of 
the Constitution of the United States of America ”, (Vol. I, p. 61.) 
It will thus be seen that each State, large or small, had one vote, decisions being 
by a majority of those that were fully represented. The question as to the 
mode of voting had been discussed among the members present while the Con- 
vention was waiting for a quorum and it had been urged by some that the large 
States should firmly refuse parity in this matter as unreasonable and as enabling 
the small States “ to negative every good system of' government ”. Ulti- 
mately, however, it was felt that such an attempt might lead to fatal alterc- 
ations and that it would be easier to persuade the smaller States to give in on 
particular issues then to disarm them on all. 
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How this worked out in practice may be seen from an actual instance* 
On June 29, 1787, the Convention debated a proposed provision of the new 
Constitution that each State should have an equal vote in the Upper House 
of the Federal Legislature. The delegates from Connecticut and the other 
small States supported the proposal with great ability and vehemence ; the 
largo States opposed it bitterly. When the question was put to the vote on 
July 2, 1787, there was a tie, the votes of five States being in the affirmative, 
five in the negative and one divided The divided vote was due to the fact' 
that Georgia, though small at the moment, was a growing State, so that one 
of its delegates voted “ Aye ” and the other “ No ”. As the result of the tie, 
the Convention appouited a Compromise Committee consisting W one member 
from each State. The Committee recommended representation according to 
population for the Lower House of the Federal Legislature and an equal vote 
for every State in the Upper House. After several days of acrimonious dis- 
cussion and the appointment ot further committees, this recommendation, 
slightly modified as regards its first half, was adopted by the Convi.ntiou 
by a narrow majority. H may be mentioned that at ,in early stage ot the debate 
it had been proposed that one of the smaller States v Inch happened to hi' absent 
should bo specially requested to attend , but this was legarded as shaip prac- 
tice and wa.s jiromptly votid down The jirocedure adopted and the whole 
course of the debate .show how every State, huge or small, was gnen its duo 
voice, how anything savouring ot nntanm sh was avoided, and how de.id 
locks were resolved by a pervading spirit of conqironnse. 

Canada 

On the very* first day of tin Qmbce Coiiten net wliieh Iraiiud the basis 
of the Canadian C'onstitulion. it was jirojto.si d that in taking tin votu on all 
questions to be decided by the Conlinme, excipt qmstn,n.>- oi ouki, each 
Province or Colony, hy whativer numher of dehgatis k jin seiiti d, shall 
have one vote and that in voting Canada be (onsidcnd as two Provinces 
It should be nnumbend that at that time “ Canada ” was a single Province 
consisting ot Ontario or Upper Canada and Quebec or Lowei Canada «Und(r 
the new Constitution, these two halves of old Canada became .scpaiate Pro- 
vinces. This explains why in the matter of a oting upon the new Constitution 
Canada was considered as two Provinces. In other words, what the Con- 
ference did was to give one vote to each unit of the mw Union It may fur- 
ther be mentioned that at the Conference Canada (Ontario and Quehe^^ was 
represented hy 12 delegates. New Brunswick by 7, Nova Scotia by 5, Prince 
Edward Island by 7 and Newfoundland by 2. In spite of this unequal re- 
presentation, the units were given equal voting power. 

Next daj^ (on October 11, 1864), the Conference adopted the following 
rules of procedure : — 

1. That free individuq.1 discussion and suggestion be allowed. 

2. That all motions and the discussions and votes thereon be in the first 

place as if in Committee of the Whole. 

3. That after question put, no discussion be allowed. 

” 4, That each Province retire for consultation after question put, 

6. That after the scheme is settled in Ctnnmittee of the Whole, all the 
reriftlutions be rc Cojisidered as ifwith Speaker in the Chair. 
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6. That just before the breaking up of the Conference , the minutes be 
carefully gone over and settled, with a view to determining what 
is to be submitted to the Imperial and Provincial Governments 
and what is to be published for general information. 

Let us see how the proceedings were actually conducted by taking a 
concrete case ; On October 19, 18G4, the Conference debated a proposal 
that representation to the House of Commons, that is to say, the Lower House 
of the Federal Legislature, should be on the basis of population. Prince 
Edward Island, which would have been entitled only to live members out 
of nearly 200 on this basis, objected but the motion was carried, all the others 
voting tor it. Thereupon, Haviland (for Prince Edward Island) observed; 

“ Prince Edward Island wouhi rather be out of the Confederation than con- 
sent to this motion. We should have no status Only five members out of 
lO'f would give tlie Island no jiosition ” Tilley (for New Brunswick) pointed 
out that it had been fully undiustood at a previous Convention at Charlotte- 
town that rcprosontation would bo on a jiopiilation basis Palmer (for Prince 
Edward IsUikI) jirot' sted that th(>ro had been no such undcTstanding at 
Charlottetown and that repn .sentation by population is not ajijilieable ivhen a 
certain number of Provinces sonu' with no public debt and low taxation, 
otlni'a with a heavy debt and high taxation are tin owing their resource into 
one (‘mill d' ration and giving nj) tie ii own «e!f-gov('rnni( nt and individuality. 
Sima (tor Newtoundlaud) supported Till< y. Coles (foi Piinee Edward Island) 
also suppoted TilF^' and regiettid his own colleague Palmer's attitud' . 
Giay (lor Pi une Edwaid Island) also thought that tlie pojmlation basis had 
been fully uCfcepted at Cliailottetuwn ( tail (for Canada) reipiested the Prince 
Edward Island (hF'gates to reconsider theui decision, obsi. rvmg that ‘ it 
would be a matter ot rejiroaoU to u.s that the smallest Colony should leave 
us,, WhoLui (for Pnuc.i Edw.ird Island) vlio had come pujiaied to vote 
with Haviland and i'almer, also siiggo.sted rc 'consideration. '• 1 do not 
think, lu)wev(>r, T could ,say that 1 was satisfied with the K'pu'sentation of five 
in tho Federal House of Commons. Wo aie in an isolated position Our ro- 
souices are laige, and our jK'ojile would not he content to give up tin ir present 
benefits for the lepresenlutinii ot live nunibi'is It may be said that the Con- 
federation will go on without Piincf' Edwaid Island , and that we shall even- 
tually bo forced in. Better, howivcr, that, than that we should willingly 
go into the tbnfedoiation with that represent a't ion. But if the Government 
who form the delegation w ill take the responsibility on tlnm, I may .support 
them Next da}", Palmer said that he had been under a misapprehension 
the previous evening and that ho had since been told hy his collegues from 
Prince Edward Island that the financial settlement would follow the 
discussion about ropre.sentation and that the matter of representation would 
depend on the financial resolutions. He conceded that that might alter his 
position. The matter was not, however, put to the vote again and the deci- 
sion already taken remained. [The subsequent history of this affair can be 
briefly told. Ultimately, Priqpe Edward Island refused to enter the Union, 
and hence section 146 was inserted in the British North America Act providing 
that “ it shall he lawful for the Queen, by and with the advice of Her Majesty’s 
Most Honourable Privy Council, on addresses from the Houses of the Parlia- 
ment of Canada and from the Houses of tho respective legislatures of the 
Colonies or Provinces of Newfoundland. Prince Edward Island and British 
Columbia, to admit those Colonies or Provinces or any"of them into the Union 
etc. on such terms and conditions in each case as are in the Addresses expressed 
and as the Queen thinks fit to approve, subject to the provisions of the Act 
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etc.” In 1873, forced by financial circumstances, Prince Edward Island sought 
and obtained admission into tlio Dominion with a representation of six mem- 
bers in the House of Commons on the ground that its population had increased 
sincj the census of 1861i] 

Two points are clear from this brief account : — 

(1) There was complete freedom of discussion at the Conference, the 
delegates from the same Province often taking opposite sides 

(2) The Conference was most anxious to obtain the concurrence of 
every unit, however small. 

Australia 

At the Australian Convention, which framed the Commonwealth Act, 
the voting was not by States ; but as against this, it must bo noted that each 
of the States, large or small, had the same number of deh^gatos, ten There 
were in all five States at the Convention, two of them (New South Wales and 
Victoria) large, and the other three small in point of population Thus, on the 
whole, the representatives of the smaller States were in a majority. The 
following extract from ” The Annotated Constitution of the Australian Com- 
monwealth ” by Quick & Garran (p 172) will serve to show that although 
at first th** majority were inclined to rely merely on th(nr numbers, ultimately a 
more accommodating spirit prevailed : — 

“ Thm, on the 13th April (1897), comm'‘nced the last groat debate on 
the Mon^y Bill clauses — a debate which, though it occupied but two days, 
was certainly the most mom'*ntous in the Convention’s whole history It 
established the recognition by the Convention of the fact that it was a 
negotiating, and not a legislative body ; that the decision of a majority of 
repres3ntatives within that Chamber went for nothing unless it were a decision 
which was acceptable to the people of all the colonics. Had that fact and its 
consequences not been recognised, the present prospects of Federation must 
have been wracked and at the outset there seemed some danger that this 
might happen Sir John Forrest, for the small States, announced cheerfully 
and often that ‘wa have a majority ’ ; and it seemed for a time that the equal 
representation of the colonies in the Convention — a necessary principle in an 
assemblage of contracting States would exercise an undue influence on the 
form of the Constitution. The recognition of the fact that they must defer 
to the wislvs of majorities outside marked the turning point of the Convention, 
and the entry of the really federal spirit of compromise a spirit which 
henceforward grew, slowly and steadily through all the sittings of the Con- 
vention, and spread from the Convention to the people.” 

South Africa ^ 

In the South African Convention, the Provinces wore not equally represe- 
nted, nor-did they vote as single units it must, however, bo remembered that 
the Union of South Africa is not a Federation, but a legislative Union in which 
the Provinces can hardly be said to bo autonomous. 


Can we adopt this mode of voting (according to which each Province 
votes as a single unit) in our Constituent Assembly, whether at the Union 
level or in the Sections ? Ther ■ will be certain difficulties : first of all, what 
about the Indian States ? Will each of them, large or small, also vote as a 
single unit ? If so, they will swamp the British Indian vote. There wil bo a 
similar difficulty, though not of the same order, in respect of the Chief 
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Commissioners’ Provinces. Those difficulties are not insuperable. For example 
some such modified rule as the following may be adopted : — 

“ (1) On all questions relating to the provisions of the new Constitution 
on which a division is challenged, the votes of the representatives of the Pro- 
vinces shall bo recorded Province-wise in the divisiou-lists and of the Indian 
States in a separate grouji , and the Chairman in announcing the result of the 
division shall announce separately — 

(a) the total number of Ayes and Noes m the ordinary way, and 

(b) the total number of Ayes anil Noe.s among the Governors’ Provinces, 

each suth Province being counted as a single unit, affirmative, 
negal ive, or neutral according to the result of the division within 
the Province. 

(2) No such question shall be decided without a majority both of (a) 
and (6) ”. 

This IS to be without prejudice to paragrajih 19 (vn) of the Cabinet 
Delegation’s Statement. 

The reason for special treatment of Governors’ Provinces if, — 

fl) that uuUke Indian States they have no option hut to be in the 
Federal Union, and 

(2) that unlike (’hief Commissioner’s Provinces they are for the most 
part to be autonomous. 

There arc other solutions possible which it is unnecessary to detail here. 

Framing o£ the constitution in two or more stages with an interval for criticism 

Canada 

The Canadian Constitution was in effect framed in two stages with 
an inteiTal for provincial criticism. The resolutions of the Quebec Con- 
ference, 72 in nunilier, were passed between October 10 and October 29, 1864. 
They wore then submitted to the several Provincial Governments with a view 
to their being brought hi fore the respective legislatures for acceptance The 
result proved a great disajipointment to the advocates of Federation. Only 
the legislature of one of the Provinces, Canada, acct pted the relsolutions. 
The Prince Kdward Island legislature openly repudiated its ow'ii delegates. 
All that the legislatures of Nova Scotia and New Brunswick could be induced 
to do was to agree to apjioint ni'w delegates “to arrange with the Imperial 
Government a scheme of Union which would I'ffectually ensure just provision 
for the riglits and interests of the Provinces, each Province to have an equal 
voice in such delegation, Upjier and Lower Canada being for this purpose 
considered as sejiarate Provinces”. The new Biunswick legislature asked in 
addition for a provision for the immediate construction of thi' inter-colonial 
railway. Newd’oundland definitely refused to come into the Union and is 
still outside In December 1866, the mw delegates of Canada, Nova Scotia 
and New Brunswick mot at the Westminster Palace Hotel in London and 
reconsidered the Quebec resolutions. Certain modifications were found 
necessary to make them more acceptable to the several Provinces The 
69 modified resolutions formed the basis of the British North America Act. 
In effect, therefore, the draft was prepared in two stages, first at the Quebec 
Conference in 1864 and then at the Westminster Palace Hotel Conference in 
1866, with an interval for criticism by the provincial legislatures. 
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then requested the delegates to attend at the table and sign the roll. There- 
after, Sir Joseph Abbot, a delegate from New South Wales, jjroposed Mr. 
Kingston, Premier of South Australia, for the office of President in the 
following terms : “ It is a very pleasing duty to me to follow what has been 
the established precedent in reference to these Conventions. , For many 
years past in rhe colonies in which they have been heW, invariably the 
Premiers of the colonies have been chosen to preside ^ovor the meetings of the 
Conventions, and that is a rule there is no justification in departing from on 
the present occasion.” Sir Graham Berry, a delegate from Victoria, seconded 
the nomination : “ Following the precedents which have always prevailed 
in tlie Australian Colonies, tliat the Premier of the Colony in which the 
Convention is being hold shall preside, I think the motion will be unanimously 
carried and that Mr. Kingston’s election will meet with the approval of the 
delegates.” There was no other nomination and accordingly Mr. Kingston 
was elected President. 

South Africa 

The South African Convention held its first session in Durban (Natal) 
on October 12, 1908. Lord (then Sir Henry) de Villiers, Chief Justice of the 
Cape Colony , was chosen President and Ex-President Steyn of the Orange 
River Colony was elected Vice-President. The Chairman had the right of 
speaking and voting and in the event of an equality of votes he had a casting 
vote. In acknowledging the honour conferred ujxin him, he said, among 
other things, “ Failure is certain if we start with a teeling of distrust and sus- 
picion of each other and with the solo desire to secure as many advantages 
as we can for our respective political parties or our respective Colonies Success 
is certain if we give each other our fullset confidence and act upon the prin- 
ciple that, while not neglectful of the interest s of those who have sent us here 
we are for the time being representatives of the whole of British South Africa.” 
(“The Inner History of the National Convention of South Africa *’ by Walton 
p. 40). 

III. Language to be used 

The question of language arose in an acute form in the South African 
Convention. It was found that though all the members could follow speeches 
in the English language, some found a difficulty in oxpressing themselves 
in any tongue but Dutch. It was therefore arranged that Dr. Bok, the 
Secretaryto the Pfipie Minister , should attend the meetmgs and act as inter- 
preter. General Botha spoke almost invariably in Dutch and so did several 
other delegates, while some of the bilingual speakers used either the one 
language or the other. Whenever Dr. Bok’s services were requisitioned, 
the speech took twice as long to deliver as when spoken in English. However, 
there was the best possible understanding among the members on this subject 
throughout the whole of the sittings and no difficulty whatever was expe- 
rienced. (Walton, op., cit.,pp. 37, 38). 

IV. Whethek Sessions should be open or in Camera 

U. S. A. 

The sessions of the Philadelphia Convention of 1787 which framed the 
Constitution of the U. S. A. were strictly secret and sentries were planted 
without and within the building to prevent any person from coming near. 
The convention also adopted a rule that “ nothing spoken in the House be 
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printed or otherwise published or communicated without leave There were 
of course many rumours current as to what was being done in the Convention 
and at one stage when serious diiFerences of opinion threatened to disrupt the 
Assembly, the following inspired item of news appeared inrthe press . “So 
great is the unanimity, wo hear, that prevails in the Convention, upon all 
great federal subjects, that it has been proposed to call the room in which 
they assemble — ‘ Unanimity Hall ’ ” It is related that on one occasion 
quite early in the proqccdings one of the members dropped his copy of the 
agenda on the floor and it was picked up by another delegate and handed to 
the President, General Washington. After the day’s debate, the President 
rose from his scat and reprimanded the member for his carelessness • “I 
must entreat Gentlemen to be more careful , lest our transactions get mto the 
newspajiers and disturb the public repose by premature speculations. I 
know not whose Paper it is, but there it is (throwing it down on the table), 
let him who owns it take it.” He then bowed and quitted the room. None 
dared to own the paper. 

The reason for adopting this rule of secrecy was that any publication 
of the opinions of members “ would be an obstacle to a change of them on 
conviction and might furnish handles to the adversaries of the result of the 
meeting ”. 


Canada 

At the Quebec Conference which framed the basis of the Canadian Con- 
stitution, correspondents representing Canadian, British and American news 
papers submitted a memorial asking for facilities to report the proceedings. 
The Secretary to the Conference told them in reply : 

“ Whilst the members of the Conference fully appreciate the motives 
by which you are actuated in your communication, and are equally 
sensible of the deep interest naturally felt by the people ot the several 
British North American Piovinces in the objects of the Conference, they 
cannot but feel that it i.s inexpedient, at the present stage of the pro- 
ceedings, to furnish information which must, of necessity, be incomplete ; 
and that no communication of their proceedings can properly be made 
until they are enabled deiinitel}' to report the issue of their delibera- 
tions to the Governments of the respective Provinces.’’ (Pope’s “Confe- 
deration Documents ”, p. 11.) 

Australia 

On the first day of the Adelaide session, one of the members gave notice 
of a motion that the proceedings of the Convention be open to the public 
except when otherwise ordered. The motion was taken up the next day and 
the speeches made are reproduced below . — 

“TC. Holder : I move : 

That the proceedings of the Convention be open to the public excep t 
when otherwise ordered. 

I submit this motion, feeling assured that every member of the Convention 
will wish the proceedings to be as public as possible. We should take 
, the public into our confidence at the earltest possible moment, and, while 



availing overselves of the other powers in this Convention, the educative 
influences that will be exercised by admitting tlie public to this Convention 
will be largely promoted. 

Sir Ricfiard Baker : I second the motion. 

Sir George Turner : I desire to ask whether the proceedings of 
the Convention will include the Convention in Committee. 

Mr. Barton : Select Committee ? 

Sir George Turner ; No ; I understand that in Select Committee it 
would be desirable that we should discuss matters in private, but- what I 
desire to make clear is whether, when the Convention goes into 
Committee, the proceedings of the Committee as a whole should bo 
open to the public. I think that should bo so , and I wish to know if 
the words are sufficiently wide. If they are I shall be perfectly satisfied. 

The President : I take it that the words aic- sufficiently wide for 
the Committee of the whole, but not for Select Committees 

Question resolved in the affirmative ” (Official Report of the Na- 
tional Australian Convention Debates, Adelaide, 1897, p. 8.) 

Of an. earlier ConventiQii at Sydney in. which alao deeuied. to 

hold its meetings in public, Egerton remarks . 

“ Rightly or wrongly — rightly from the jioint of view' of future 
edification, perhaps WTOngly in the intere.stS of the swift dispatcli of 
business — it was decided that the Convention .should sit with open doors 
though the actual work of drafting was done informally by sub-commit- 
toes ” 

South Africa 

The South African Convention cojiied the U S. A. and Canadian pre- 
cedents rather than the Australian — 

“ Unlike its Australian predecessors, the (South African) Convention 
sat in secret, and therefore no referenfee to if 6 proceedigns can be made 
without a breach of confidence. It is impossible to doubt llie wisdom 
of this procedure. The questions handled were so delieate, and the 
feeling upon them throughout the country so divided and so acute, 
that it IS not conceivable that an agreement could have been reached in 
public. It is well known that, on more occasions than one, feeling in 
the Convention itself ran high Its work was only brought to a successful 
issue because no appeal Was possible to the gallery The public was 
brought to recognise that the result must in any case be a delicately- 
balanced equipoise, and , instead of being daily inflamed, was content to 
wait and pass a final judgment on the completed work. Thus the men 
who represented it were emboldened to act calmly and with courage, and 
with a due sense, not only of the immediate present, but of their res- 
ponsibility towards future generations. As it was, and as must no doubt 
always be the case in such matters, much was settled outside theUonven- 
tion itself. Compromises that seemed impossible iQ the formal atmosphere 
of the convention room, settled themselves sooner or later through the 
medium of personal influences. This process of gradual solution, which 
was incessant throughout the Convention, would have been impossible 
in the glare of publicity.” {‘‘The Union of South Africa ”, by Brand, 
pp. 39-40). 
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V. Resignation oe Mbmbbes, Contbovseted Elections and filling of 

Casual Vacancies 

There is no provision in the Cabinet Delegation^ Statement of May 16, 
1946, as to the manner in which a member of the Constituent Assembly may 
resign his seat or the circumstances or manner in which an election may be 
challenged, or the manner in which a vacancy arising from death, resignation 
or other cause is to be filled. It cannot be assumed that members have an 
inherent right of resignation for example, a member of the House of Commons 
in England has no sueh right, although in certain circumstances, prescribed 
by law, his seat is vacated. It may well be that until there is some rule 
jiroviding for re.signation or vacation of seat, a member once elected to the 
Constituent Assembly continues as such Moieo\ er, as the Constituent As- 
sembly IS an extra-legal body and its resolution- do not nnmediatelv affect 
any legal rights, it is not certain that the ordinary coiirt.s of law will have 
jurisdiction to (mtertain election disputes It may be mentioned that the 
House of Commons provides for its own proper constitution, whethei in the 
Matter of filling Vacancies, or deterjummg election di.sputos outsidest he 
jurisdiction of the courts or determining the right of its members to sit and 
v^e in cases of doubt In all these matters, therefore, the Constituent As- 
sembly will have to make its own rules to fill any gaps. 

VI. C'roupi.ng 

It has sometimes been contendol that fioedom to opt out of a Group 
alreidy formed is not the same thing as freedom to form a Group and that 
there is therefore a conflict between what is recommended in paragraph 15 
(5) of the Cabinet Delegation’s Statement of May 16, 194G and what is grant- 
ed in jiaragraith 19 (v) and (viii) The conflict, if any, is of a kind tliat can 
be reduced or removed, infei aha by suitable drafting technique For 
example, the now Constitution, like the Act ol 1935, may be framed in 
Parts one Part, say Part I, setting out the Provincial Constitutions, 
another Part, say Part II, sotting out the Group Cunstitufions, and so on 
As under the .‘let of 1935, the several Parts nted not come into force on the 
the same date , it may be provided that Part I shall come into force first 
and that J^art II shall not come into force as regards any particular Id’o- 
vince, until the Legislative Assembly of that Province formed after the first 
general election held under Part I has by resolution accepted Part II 
An affirmative resolution would mean that the Province agrees to form the 
proposed Group , a negative resolution would lie equivalent to opting out 
of the proposed Group On this plan, therefore, freedom to form a Group 
as well as freedom to opt out according to the Cabinet Delegations’ State- 
ment is, in effect, secured ty each Province. There may be other plans 
possible, e g , those sugge.sted under the head of Provincial Co-operation 

above ; all these are matters of procedure to he discussed in due course. 

* 

VII. Interpeetation 

The Cabinet Delegation’s Statement of May 16, 1946 was not drafted 
with the fulness or jirecision of a Statute. But it has come to be looked 
upon as a kind of fundamental law and questions of interpretation of 
various words or phrases used in the document are bound to arisfr from 
time to time in the Constituent Assembly. In the House of Commons, 
there is an oflScer known as the Speaker’s Counsel to assist the Speaker and 
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tho House generally in legal and quasi-jndicial matters. On this analogy, 
the Constituent Assembly may have a special officer or tribunal of its own to 
assist in questions of interpretation or, if it thinks fit and if the judges of 
the Federal Court agreb, may refer any such questions to tho judges for an 
advisory opinion. 


V’^m. I^ocEDFBE Generally 

As regards general procedure, the Australian Convention adopted the 
standing orders and practice of the South Australian Assembly Following 
this precedent, the Constituent Assembly may adopt with suitable modi- 
fications, the rules and standing orders of the Indian Legislative Assembly. 



OPTING IN AND OPTING OUT 

1. The C&se of Queenslaild. — The following extracts from the “ Historical 
Introduction to the Constitution of the Australian Commonwealth ” by Quick 
and Garran are relevant In order to understand the extract it may lie of 
assistance .to remember that the Convention, which drafted the Australian 
Commonwealth Constitution, began its first session in 1897, the idea of such 
a Convention having been decided upon at a Conference of Premiers in 1895. 

Extracts 

The Premiers' Conference — “ The Conference of Premiers met at Hobart, 
on 29th January, 1895, the Premiers present being Mr Reid (New South 
Wales), Mr. (afterwards Sir) George Turner (Victoria), Mr. (atterwards Sir) 
Hugh M. Nelson (Queensland), Mr C. C. Kingston (South Australia), Sir 
Edward Braddon (Tasmania), and Sir John Forest (Western Australia). The 
following resolutions, submitted by Mr. Reid, were carried • — 

(1) That this Conference regards Federation as the great and pressing 

question of Australasian politics 

(2) That a Convention, consisting of ten representatives from each 

colony , directly chosen by the electors, be charged with the duty 
of framing a Federal Constitution 

(3) That the Constitution so framed be submitted to the electors for 

acceptance or rejection by a direct vote 

(4) That such Constitution, if accepted by the electors of three or more 

colonies, be transmitted to the Queen by an Address from the 
Parliaments of those colonies praying for the necessary legislative 
enactment 

(5) That a Bill be submitted to the Parliament of each colony for the 

purpose of giving effect to the foregoing resolutions 

(6) That Messrs. Turner and Kingston be requested to prepare a draft 

Bill for the consideration of this Conference, {pp 158-159, op. 

cit) * * * * 

“ On 6th February the draft Bill prepared by Mr Turner and Mr. Kmgston 
was ‘considered, amended, and agreed to as the draft of a type of Bill suitable 
for giving effect to the resolutions of the Conference ’. Mr Reid intimated that 
‘so soon as practicable after the reassembling of the New South W'ales Parlia- 
ment his Government would introduce a measure providing for the chief ob- 
jects of the Bill as defined in the draft’. Messrs. Turner, Kingston, Nelson and 
Sir Edward Braddon intimated that as soon as Now South Wales had passed 
the Bill they would follow suit — Mr. Nelson, however, reserving the right to 
dispense with the direct reference to the electors.”, {p 159op.ci<) * * 

‘ New South Wales having redeemed her pledge and led the way, other 
colonies wore not slow to follow”, (p. 161 op. cit ) * * * * 

‘‘ Queensland and Western Australia were now being waited for. But Sir 
Hugh Nelson, the Queensland Premier, had meanwhile discovered difficulties 
in the way of passing a Bill in the form agreed upon. Queensland was tri- 
partite in interest, the North and the Centre being arrayed against the South in 
their demand to be erected into separate colonies. This question of separation 
became interwoven with the question of Federation The North and the Centre 
looked forward to Federation, not only for its own sake, but also as a step to- 
wards sub-division ; whilst Brisbane and the South feared that their trade would 
suffer from open competition with New South Wales and its metropolis. Each 
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of the three divisions preferred to have separate representation in the Conven- 
tion rather than to trust to the chances of a single electorate. Moreover, the 
Government and a large section of the Parliament favoured Parliamentary 
rather than direct election Sir Hugh Nelson accordingly provided in his Bill 
that the Queensland representatives should be elected by the members of the 
Legislative Assembly, grouped according to the three great distncts. The 
Premiers of the four colonies which had substantially adopted the modal Bill 
joined in a remonstrance against this departure from the Hobart underrtanding; 
but without avail. Sir Hugh Nelson proceeded with the Bill, but somewhat 
half heartedly, without committing himself to the whole of the process, and 
reserving to the Parliament the right to send the Constitution to the people aro 
not, as it pleased. He made no profession of being an ardent federalist, but 
argued that it could do no harm to have a voice in framing the Constitution, 
which they would afterwards be free to accept or reject. On the motion for the 
second reading, Mr. G. S. Curtis moved an amendment affirming that no 
Enabling Bill would be acceptable which did not provide for the election of 
representatives by -direct popular vote This was negatived by 30 votes to 20 
and the Bill passed the Assembly in July, 1890 But in the Council {i e , the 
Upper House) it was not unnaturally claimed that if the election was to bo 
Parhamentar}', both Houses should take part m it ; and accordingly the Bill 
was returned to the Assembly amended to that effect The Assembly, however, 
denied the representative character of a nominee House. The ditlerence 
between the Houses proved irreconcilable , and in Novemlnw — though Mr. Reid 
journeyed to Brisbane to assist a settlement— the Bill was laid aside ” (p. 102 
op. cit ) 

Thus, Queensland opted out of the Convention, so to speak, at the begin- 
mng. But the sequel is interc.sting The Convention, with rejuesentatives 
from the otlier States, proceeded with the Constitution-niakmg without 
Queensland. Then there was another Piemier.s’ Coufercnco m IS'JU, afier the 
Constitution had been drafted, for the purpose of con.sidering ecrtian sugges- 
tions made by New South W'ales. At tliis Conference Queensland was re- 
presented by its new Premier. What happened when the amended draft of 
the Constitution was sent round to the States for adoption is thus described . — 
“ The real interest now centred m Queensland. Tlio Premier, Mr. Dickson, 
ably supported by his colleague, Mr. R. J’hilp, took up the cause with en- 
thusiasm * * * One difficulty to be faced was that Queensland — though 

it had been ably represented at the 1891 Convention, whose work was the 
basis of the draft Constitution now presented — had, through the fault of its 
politicians, taken no part (gxcept through its Premier, Mr Dickson, at the 
Premiers’ Conference) in the actual framing of the Con.stitution.” Ultimately 
however, in spit^ of this drawback the amended draft Constitution was accepted 
by Queensland at a referendum by 38,488 votes against 30,996. 

Thfis, although Queensland opted out at the beginning and deprived itself 
of a voice in the making of the Constitution, it opted in at the end with a sense 
of grievance against those who were responsible for the initial opting out. 

2. The caee ol Prince Edward Island and Newfoundland. — “ The task of 
framing the resolutions on which the British North America Act was based — 
the task so successfully performed at Quebec in October, 1864 — was achieved 
by the thirty-three men who in Canada today are always spoken of with venera- 
tion as the Fathers of Confederation .” (Porritt’s “Evolution of the Dominion 
of Canada”, (p. 208.) 
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“ At the Quebec Convention the United Provinces (Quebec and Ontario) 
were represented by twelve delegates ; Nova Scotia by five ; New Brunswick by 
seven ; Prince Edward Island by seven ; and Newfoundland by two.” (op. cit. 
p. 209.) 

“These resolutions (r.e., the Quebec resolutions) having been adopted by the 
legislatures of the United Provinces (Quebec and Ontario), Nova Scotiat, and 
New Brunswick^, they were embodied in the British North America Act which 
was passed by the Imperial Parliament”. And, in a footnote, “Newfounland 
and Prince Edward Island withdrew from the negotiations after' the Quebec 
Conference, although Prince Edward Island came into Confederation in 1873”. 
{op cit., p. 200 ) 

Owing to the withdrawal of Prince Edward Island and Newfoundland, the 
British North America Act, 1867, contains two sections providing for their 
subsequent admission : — 

Section 140 : — 

“ 140 It shall be lawful for the Queen, by and with the advice of Her 
Majesty’s Most Honouralile I’rn^ Council, on Addresses from the Houses of the 
Parliament of Canada, and from the Houses of the respective Legislatures of 
the Coloiuos or Provinces of Newfoundland, Prince Edward Island, and British 
Columbia, to admit those Colonies oi Provinces, or any of them, into the Umon, 
etc ” 

Section 147 ■ — 

“In case of the admission of New Foundland and Prince Edward Island or 
either of them, each shall be entitled to a representation, in the Senate of 
Canada, of Pour Members, etc.” 

“In 1S7.3, the Dominion .secured a new member by the entrance into it of 
Pruicc Edw'ard Island under the terms of the same section of the British North 
America Act as that w'hich applied to British Columbia. In this case financial 
exigencies effected whtit had hitherto proved iuipo.ssible. * * In 1895 

New'foundland , under the stress of financial failures, sought to join the Confed- 
eration , but the Dominion Ministry was not quick to seize the proffered hand, 
and the opportunity, once mis.sed, has never recurred ” (Introduction to 
Egerton’s “Federations and Unions in the British Empire”, p 38 ) 

It IS clear from these extracts that both Prince Edward Island and 
New'foundland participated in^he Quebec Convention, which framed the basis 
of the Canadian Constitution ; they subsequently “opted out” and remained 
outside the Federation ; then owing to financial difficulties. Prince Edward 
Island “opted in”, but Newfoundland although at one time desirous of opting 
in, lost the opportunity and still remains outside the Federation. 

tActually, tho Quebec ResolutiouB were adopted only by the legiBlature of the United 
Provinces. They were Bubeequently adopted, with Blight modificatioiw, by the delegatee of 
Nava Scotia and New Brunswick, as well as of the United Provinces to the Westminfltor Palaoo 
Hotel Conference in London and were then embodied in the British North America Act. (Seo 
Egerton’s “Fevleratione and Unions in the British Empire", Introduction pp. 31 — 33). 
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Now oomeB a particularly interesting feature. Within the " Province 
of Hungary was the sub-Provinoe of Croatia inhabited maiidy by the Croats, 
a race distinct from the Magyars of Hungary. This sub-Provinoe had its own 
legislature, the Croatian Diet, consisting of a single Chamber of 126 members. 
Certain subjects, including provincial finance, were reserved to the “ provincial 
legislatue ” (that is, the Hungarian Parliament) as being of common concern 
to all parts of the Province, including Croatia. Other subjects were left to 
the Croatian Diet. The head of the sub-Provinoe was the same as that of the 
Province, namely, the King of Hungary, who in that capacity was styled King 
of Croatia. As head of the sub-Province, he summoned, adjourned and 
dissolved the Diet and also appointed the (Croatian executive. The Croatian 
Diet had the right to elect 40 mt mbers to the Lower Chamber of the provincial 
legislature (that is, the Hungarian Parliament) and 3 of the non-hen ditary 
members of the Upper Chamber. The Deputies from Ooatia in both these 
Chambers were chosen for the term of the Hungarian Parliament, but in case 
the Croatian Diet was dissolved earlier, the y were' elected afresh Further, 
the provincial Cabinet, that is to say, the Hungarian Cabinet, always contained 
a member specially designated to supervise relations with Croatia. What was 
more, the provincial delegation, that is to say, the Hungarian delegation to the 
Union legislature, which, as already mentioned, consisted of 60 members, 
had to contain 5 Croatians Croatian was the oflScial language in Croatia and 
the Croatian Deputies spoke in their native tongue in the Hungarian Parlia- 
ment. 

To summarise, if we may call Austria-Hungary of the pre-1 91 4 era a Union, 
Hungary a Province of the Union, and Croatia a sub-Province of Hungary 
the relations between the Union and the Province and the sub-Province were 
briefly these : — 

(1) The Union, the Province and the sub-Provmce had a common 

head, the Emperor-King. 

(2) Each had its own legislature and executive dealing with its own 

subjects. 

(3) The sub-Province had a special Minister in the provincial Cabinet- 

(4) The sub-Province had its own contingent of members, both in the 

provincial legislature and in the Union legislature. 

(6) The sub-Province had its own official language. 

It is interesting to note that besides Austria and Hungary the Union 
contained the territory of Bosma and Herzegovina. It was found imprac- 
ticable to divide this territory between Austria and Hungary and neither half 
of the monarchy Would have consented to its anni^xation as a whole by the 
other The administration of the territory was therefore made a joint affair — 
a Union subject unHer the Union Finance Minister. 

II. IRELAND UNDER THE GOVERNMENT OF IRELAND ACT, 1920 

The Government of Ireland Act, 1920, which divided Ireland into Nortb- 
em Ireland and Southern Ireland, proved a dead letter in Southern Ireland 
(because the South objected to partition) and has survived in Northern Ireland 
only in a modified form. Nevertheless, the scheme of the Act is interesting 
ftwd well worth e xamina tion, for it may work where there is a common desire 
for aajMiaticm. 
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The Act, diTided Ireland into two parts, six counties in the north-east 
forming Northern Ireland and the remaining twenty -six counties forming 
Southern Ireland. The proportion of Protestants to Catholics in Northern 
Ireland was about 2 ; 1 and in Southern Ireland about 1 ■ 19. Each part had 
its own legislature with certain limited powers. Speaking broadly, defence, 
foreign afPairs, foreign trade, customs duties, and currency were among the 
subjects not included therein. In addition, there was a Council of Ireland 
for the whole of Ireland. It consisted of a nominated Presidf nt and 40 elected 
members, 20 from the legislature of Northern Ireland and 20 from the legis- 
lature of Southern Ireland. ’ This Council had legislative power in respect of 
certain subjects of common concern, requiring uniform administration, such 
as railways, fisheries, and contagious diseases of animals. 

Both parts of the island had a common local executive head, the I.,ord 
Lieutenant, and he had a Privy Council of Ireland to aid and advise him in 
the exercise of his functions. But — and this was the most interesting feature of 
the scheme — there were separate Cabinets for Northern Ireland and Southern 
Ireland, each Cabinet being desciibed as an Executive Committee of the Privy 
Council of Ireland The Lord Lieutenant was to be advised by the Cabinet 
of Northern In land in regard to the affairs of Northern Ireland and by the 
Cabini't of Southern Ireland in ngard to the affairs of the South. If we may 
translate this seheme into current Indian phraseology, the United Kingdom 
of Great Britain and Ireland formed a Union, of which Ireland was a Province 
Defence, foreign affairs, foreign trade, customs and currency were among the 
Union subjects. The Province had two sub-Provinccs, Northern Ireland and 
Southern In land The exi cuti\ o hi ad of thi Union was His Majesty the King, 
that of the Province and of each of the sub-Provinces was a Lord Lieutenant 
appointed by His Majesty. Each sub-Provmce had its own It gislaturo and its 
own Cabmet to deal with its own list of subjects, and the Province had, in 
addition, a legislature to deal with provincial subjects of common concern to 
both the sub-Provinces. The two Cabinets foimed Committees of a single 
Privy Council for the whole Province. Further, each sub-Province had its 
own contingent of members in the Union Parliament. 

Which were the subjects of common concern ? Three were enumerated 
in the Act itself, namely, railways, fisheries and the administration of the Dis- 
eases of Animals Acts ; others could be added by identical Acts of the two 
sub-provincial legislatures. 

The imposition and collection of customs duties and certain other taxes 
was a function of the Union. The provincial share of the amount collected was 
to be calculated and, after certain deductions, to be apportioned between the 
sub-Provinces by a Joint Exchequer Board consisting ol two ni( mbers appoin- 
ted by the Union Treasury and one member appointed by each of the sub- 
Iirovincial Treasuries and a Chairman appointed by the head of the Union. 

These, in brief outline, ivere the regional arrangements which prevailed 
at one time in Hungai y and were at one time contemplated in Ireland It may 
be possible to adapt them to Indian conditions so as to meet to a considtTabJe 
extent the desire for linguistic Provinces without the actual creation of new 
Provinces. Briefly, where an existmg Province contains distinct racial or 
linguistic areas, they can be made sub-Provinces within the Province on the 
uialogy of Croatia in Hungary before World War I or the two parts of Ireland 
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lutdw the Act of 19^0. Taking, for example, the case of MadraSt wo may 
oonsider some such scheme as the following ; — 

(1) Madras will continue as a single Province with its existing bound- 

aries. 

(2) For the more convenient transaction of the business of the Provincial 

Government, the territories of the Province will be divided into 
two sub-Provinoes, North Madras and South Madras, and the 
district of Madras (comprising the city and its neighbourhood), 
the district of Madras being “ joint territory ” between the two 
sub-Provinoes. 

(3) Each sub-Provinoe will have its own legislature and its own Cabi- 

net to deal wdth its own affairs. 

(4) Affairs of joint concern, such as the administration of the Madras 

district, will be dealt with by a joint legislature containing an 
equal number of members from the sub-provinoial legislatures 
plus an appropriate number from the district of Madras and by a 
joint Cabinet containing an equal number of members from the 
sub-provincial Cabinets plus one Minister from Madras district. 
Ail the legislatures, whether separate or joint, will be regarded 
merely as branches, for certain special purposes, of the provincial 
legislature and similarly all the Cabinets, whether joint or separ- 
ate, will be regarded as Committees, for special purposes, of the 
provincial Council of Ministers The Cabinets may be chosen on 
the Swiss plan, all the legislatures and Cabinets having the same 
fixed term. 

(5) The executive head of the Province will also be the executive head 

of the sub-Provinoe. For convenience, we may continue to call 
him the Governor, although he may no longer be appointed by 
the Crown as at present. 

(6) The Governor will be advised by the Cabinet of North Madras in 

affairs relating solely to North Madras ; by the Cabinet of South 
Madras in the affairs of the South ; and by the joint Cabinet 
m affairs of joint concern But all executive action will be ex- 
pressed to be taken in the name of the Governor of the Province 
and be deemed to be the executive action of the Government 
of the Province. How and by whom he is advised on a given 
matter Ls a domestic detail with which the public outside has no 
concern. 

(7) Similarly all legislation, whether enacted by the legislature of a 

Sub-Province or by the joint legislature, will be described as and 
deemed to be legislation of the provincial legislature. Through 
which particular set of legislators the provincial legislature acts 
for a given purpose is again a domestic detail. 

18) Which subjects are to be regarded as matters of joint concern and 
which are to be regarded as the solo concern of each sub-Provinoe 
will be prescribed by the rules of business to be made by the 
Governor on the advice of the joint Cabinet. 

_ (9) Each sub-Province may have its own official language or languages 

(10) Provincial representation in*the Upper Chamber of the Union 
Legislature will be apportioned between the sub-Provinces and 
the district of Madras in the ratio, say. of2 ; 2 : 1. Thus, 
if the Province of Madras should be entitled to send 20 members 
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to the Union Council of State, 8 will !)« from North Madras, 
8 from Sonth Madras and 4 from the district of Madras. In the 
Lower Chamber, the representation will probably be based GO 
population and no special rule of apportionment will be needed. 

Such are the broad outlines of the plan. It has several advantages : — 

(a) It meets to a large extent the demand for separate Hnguistic Pro- 
vinces. By extending or reducing the list of joint subjects, the 
degree of separation can be varied in either direction to any 
desired extent, so that the scheme js flexible. 

(A) It avoids unnecessary overhead expenditure 

(c) It can be extended to the administration of excluded or partially 

excluded areas within a Province ; c>f the predominantly Muslim 
and the predominantly non-Musliti' areas in Bengal and tbs 
Punjab ; of the two valleys and the hill districts in Assam ; and^ 
generally speaking, of distinct racial or other areas in any Pro- 
vince. 

(d) It does not create new Provinces and is indeed no more than a parti- 

cular way of administering existing Provinces 

Among the defects of the plan is that it does not provide for a case where 
the linguistic or other area is spread over two or lUore Provinces. But even in 
such a case, the demarcation of the portions of the area in each Province, 
which the plan compels, would be a useful step towards their subsequent 
integration when the creation of new Provinces becomes possible . Mean- 
while, even if they are in different Provinces for the time being, they can ad 
together by mutual agreement in cultural and social matters, implement- 
ing the agreement, if necessary, by identical Acts of their respective legm- 
latures. The plan may have other defects ; it is set out here only for 
considerat ion as one suggested by certain prec^cnts in other parts of the 
world. 




URcnnsnc fbotinces ahs REaionAL 

ABHANGEBIEMTS (D) 


^ The plan suggested in the earlier pamphlet on this subject may at first 
aight seem cumbrous, although the actual provisions in the Constitution neces- 
sary to give effect to it are very few. The detailed arrangements will, in fact^ 
have to be secured, not by provisions in the Constitution itself, but by rules of 
business framed under the Constitution. If any particular arrangement is 
found to be needlessly cumbrous, it can be altered immediately by altering 
the relevant rule of business, no amendment of the Constitution being 
required. 

An altei^native plan is suggested by an analysis of the governmental 
machinery in the United Kingdom. For this purpose, it is useful to study 
the administrative arrangements that obtained in that country, say, in 1912, 
when the whole of Ireland was still a part of the United Kingdom. In the 
United Kingdom Cabinet of 1912, there were fifteen members concerned 
with domestic administration. Of these, only four dealt with subjects of 
common concern and exercised their administrative powers uniformly 
in each of the three parts of the United I^gdom — i.e., England (includ- 
ing Wales), Scotland and Ireland. Of the rest, three were exclusively 
English officials, in the sense that their functions were confined to England ; 
one (the Secretary of State for Scotland) had functions only in Scotland ; 
one (the Chief Secretary to the Lord Lieutenant) had functions only in 
Ireland ; others had some functions in one part, and some in more than one. 
But ail fifteen were members of one Cabinet, responsible to one Parliament. 
There was, besides, another member in a pecuh’ar position ; the Secretary of 
State for India. His functions related to the administration of territory 
not included in the United Kingdom at all and not sending any representa- 
tives to Parliament. He was therefore provided with a Council designed to 
give him the necessary local knowl^ge, ^and although responsible to 
Parliament, he could not act, in certain matters, except with the concurrence 
of a majority of the Council. 

On the legislative side also, although in theory there is but one Parlia- 
ment, in practice there is some measure of regionalism. Thus all Bills 
relating exclusively to .Scotland are referred, after second reading, to a 
Grand Committee consisting of the whole body of Scottish members, with 
the addition of 15 others specially appointed for each Bill. Moreover, al- 
though the legislature itself is unitary, the resulting legislation is not ; for 
example, out of 458 public Acts pa^ed during the decade 1901-1910, only 
252 applie d uniformly to the whole of the United Kingdom [see Marriott’s 
The Mechanism of the Modem State ”, Vol. I, p-p. 166, 167]. 

Let us apply this plan to a Province like Assam and consider the 
arrangements that would result. Assam comprises two sharply-contrasted 
Talleys, the Assam Valley and the Surma Valley, besides certain tracts form- 
ing the “ excluded areas ” and certain other tracts forming the “ pArtially 
axoluded areas ” of the Act of 1935. The “ excluded areas ” in Assam 
do not send any representatives to the provincial legislature and are, to that 
extent, in the same position as India with respect to the Parliament of the 
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United Kingdom. Proceeding on the United Kingdom analogy, 'we akoold 
ttierefore have for Assam some snoh arrangements as the fcdlowing : — 

(1) There o'onld be a single Cabinet responsible to the provincial legis- 

lature. 

(2) Some members of the Cabinet would deal with subjeots of common 

concern to all parte of the Province and would, in respebt of these 
subjeoto, exercise functions over the whole Province, mcluding 
the excluded and partially excluded areas as well ae two 
Valleys. 

(3) There would be a Minister or group of Ministers for the Assam 

Valley to deal with the other subjects for that Valley ; similar- 
ly there would be another Minister or group of Mimsters to 
deal with the same subjects for the 8urma Valley ; so too, a 
Minister for the partially excluded areas and a Minister for the 
excluded areas. These last-mentioned areas are not likely to 
require more than a single Minister each. 

(4) As the excluded areas are not represented in the provincial legis- 

lature, the Minister for those areas might be provided with a 
Council of Advisers with local knowledge, whose concurrence 
might be made obligatory in certain matters. 

(0) Legislation relating exclusively to one or more of the four regions 
might, by convention, be committed exclusively to repreeenta 
tives of the affected region or regions, representatives of the other 
regions refraining from taking any part in the proceedings at any 
stage. 

These arrangements, like those mentioned in the earlier pamphlet on thia 
■abject, do not involve the creation of new Provinces, but only oonfstituie a 
particular mode of administering an existing Province. 



union gusnscis (1) 

Paragraph 16 (1) of the Cabinet Delegation ’a statement, dated Ifaj 16^ 
1946 recommends that there should be a Union of India which should deal with 
the snbjects of Foreign Affairs, Defence and Communications. The preeise 
oontf’nt of each of these categories has not been defined and questions will 
doultless arise on this point in the course of the proceedings of the Constituent 
Assemttly, The following references may be useful : — 

AMBIT OF FCBEIGN AIFAIBS ” 

The plain dictionary moaning of “ foreign ” : “ Dealing with matters 
ooneeming other countries (Ntw Oxford English Dictionary.) 

The sense in which the term has been used in Empire Constitutions - 

(1) Section 61 (xxix) of the Australian Constitution, “ External Affairs”. 
See Dr. Wynes’s “Legislative and Extcutive Powtrs in Australia”, 1686, 
pp. 206 — 222 ; also Quick and Garran’s commentary on the section. Ihesa 
authors agree that “ External Aflairs ” as use d in the section extends to 

(i) the external rc presentation of Australia by accrc ditc d age nts : 

(n) the conduct of the busine ss and promotion of the interests of Austra- 
lia in outside countries ; and 

(tu) extradition. 

(2) Entry 3 of List 1 m the Seventh Schedulo to the Government of India 
Act, 1935, runs : — 

“ External affairs , implementing of treaties and agreements with other 
countries ; extradition, including the surrender of criminals and 
accused persons to parts of His Majesty’s dominions outside 
India 

The items following “ external affairs ” in this entry are, it may be con- 
tended, illustrative of what constitutes “ external aflairs ”. But are they 
exhaustive? For example, take immigration and emigration, or naturalisa- 
tion Both in the Australian Constitution, and in the Government of India 
Act of 1936, these subjects are mentioned se parately from “ external aflairs 
[Section 61 (xxvii) and (xix) of the Australian Constitution and entries 17 and 
49 of List I in the Se ve nth Schedule to the Government of India Act, 1926.1 
Does this necessarUy imply that these subjects are not included in " external 
affairs ”? Note in this connection that “ the relations of the Commonwealth 
with the islands of the Pacific ” is also separately enumerate d in the Australiaxi 
Constitution [section 61 (xxx) ], although this is obviously “ external affairs ”, 
which shows that the enume rations are not always mutually exclusive. Note 
further that the Foreign Office in England d< als not only with tre atks and 
extradition, but also, inter alia, with nationality, naturalisation, prize ccurte, 
territorial waters, deportations, passports and visas. [“ The Foreign Cfiee ” 
by Sir John Tilley and Stephen Gasele-e, 1933, p. 287]. In nation^ity cases, 
the Foreign Office works very closely with the Heme Office (cp. c»l., p. 291). 
As will be pointed out presently, administrative practice may be rekvani in. 
this matter. 

To what extent can foreign trade and ccmmerce be said to be ceVTOieed 
in ” fore ign affairs ”? English practice in this respect which we may n^e'for 
our guidance, is as follows : 

The general relations of the United Kingdom with foreign countries, in 
which economic questions play an important part, are a special responsibility 
of the Foreign Office ; the tra^ng interest of the IJnited Kingdom is a ciKiei^ 
responsibility of the Board of Trade ; the financial position of the United 
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Kingdom in telation to foreign oonntries is Si special responsibility of tbe 
Traasory. Ultimate responsibility for any matter of maj<n: policy is that of 
His Majesty’s Ministbrs collectively. This is pctrtioularly relevant in Questions 
which involve two or more Departments of Government. 

The formation of commercial policy towards foreign countries'^ and the 
conduct of trade negotiations with other Governments are thus primarily the 
responsibility of the Board of Trade (Commercial Relations and Treaties De- 
partment). In addition to sections dealing with general matters, this Depart- 
ment has a number of officers who devote their time to particular countri s or 
groups of countries. They keep in close touch with the relevant geographical 
and economic departments of the Foreign Office in order to ensure that com- 
mercial policy is in line with general foreign policy an I also with the Tr a-iury, 
who have an Overseas Finance Department, which, like the Commercial Rv la- 
tions and Treaties Department, contains geographical sections with respect 
to financial questions. 

The Foreign Office contains both geographical and general economic 
departments which are organised to handle economic questions, according to 
whether they are susceptible of being dealt with on a pur^ ly gf ographical 
basis or are of a more general character The Fon ign Office d' partmi nts 
concerned always consult with the Commercial Rt lations and Trc ati* s D( part- 
ment of the Board of Trade on matter of commt rcial concern, and the Over* 
seas Finance Department of the Treasury where financial questions are 
involved. 

There are also a number of other D» pertinents (for instance. Food, Civil 
Aviation, and Fuel and Power) which arc associated in their respective spheres 
with the three Departments principally concerned in the formation economic 
policy towards foreign countries. 

Thus, there exists , for each country or group of countries a team of officers 
in the Foreign Office, Board of Trade and Treasury (and also in other Depart- 
ments as necessary) who are expert in the general, commercial and financial 
aspects respectively of our relations with foreign countries. The members of 
this team work closely together and are in constant touch with each other by 
correspondence, telephone and meetings. These three De partments thus all 
play their part in framing policy and make their contribution with respect to 
their particular sphere of operation. 

Mention must also be made of the work of the Export Promotion Depart- 
ment of the Board of Trade. This has taken the place of the Department of 
Overseas Trade, which was jointly responsible to the Foreign Office and the 
Board of Trade. As its name indica(.es, the emphasis of the work of this De- 
partment is primarily on the urgent need to ( xpand U. K. exports. Conse- 
quently the Export Promotion D. partmeiit is mainly in contact with the Indi- 
vidual traders at home or overseas who are engaged in the actual woik of ex- 
poi|^ rather than with other Government Departments But in addition to 
these activities it is also responsible for providing the policy-making D< part- 
ments with the economic, commercial and in many cases financial data on 
which policy decisions can be based. 

Economic work in foreign countries is conducted through the Comiperciel 
SeQTOtaries of United Kingdom Missions abroad, who are responsible to the 
Foreign Office and are members of the Foreign Service. These officers are the 
-ohief sources of intelligence on economic dovtlopments in foreign countries 
.*nd they serve for this purpose the Export Promoting Department of the Bos'* 
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‘of Trade. At the same time these Commercial Secretariate are responsible for 
handling trade questions as defined in paragraph 2 with the Govirnments to 
which they are accredited, under instructions from the Commercial Relatione 
and Treaties Department of the Board of Trade. 

THo allocation of responsibility for commercial relations with Canada, 
Australia, New Zealand, South Africa and Eire follows a similar pattern with 
the differ, mce that the Dominions Office and not the Foreign Office is generally 
responsible for relations with those countries. The Trade Commissioners 
stationed in the British Commonwealth, unlike the commercial secretariats 
in Foreign countries, are primarily responsible to the Board of Trade. But in 
the countries mentioned the Senior Trade Commissioner is in each case also 
the Economic Adviser to the United Kingdom High Commissioner (or Re- 
presentative) and thus ki'cps m touch through the latter with the Dominions 
Office. 

How far is administrative practice a legitimate critc rion in these matters ? 
In Cr'ift V. Dunphy [1933] A 0. 15t>, 165 the Privy Council observed “ When 
a pow r is confemd to 1< gisTatt on a portKulai k pie, it is important in ditcr- 
raining the scope of the power, to have regard { o what is ordinarily tre ati d as 
embrace 1 within that topic in legislative pre ctice and particularly in the legisla- 
tive practice of the State which has conferrid tho powtr ”. By analogy, a 
power to “ deal with ” a certain topic must be similarly construed in the light 
of administrative practice. And since the power in the present case may be 
said to be conferred by the Cabinet Deltgation’s statement, it is the adminis- 
trative practice of tho Umted Kingdom that is particularly rehvant. 

Can tho Union utilise tho treaty making power given to it by the category 
foregin affairs ” for the purpose, say, of onforemg a foity hour wei k in st'lec- 
ted Indian industries, ‘ ‘ conditions of labour ” being assumed to be a Provincial 
subject ? Dr. Wynes answers a similar question under the Australian Consti- 
tution in the affirmative [“Legislative and Executive Powi rs in Australia ” 
1936, p 209] ; but ho wrote before the Privy CouncJ decision in Attorney 
General for Canada v. Attorney General for Ontario and Others (1937 AC p 326). 
In this case, the Privy Council ruled as invalid certain Acts of the Canadian 
Parliament regulating conditions of labour in various ways, as the legislatiob 
relati d to a Provincial subject, although it was sought to be justified on the 
ground that it was required to give i ffect to certain Intc rnational Conventions 
which had been ratified by tho Dominion of Canatla “ Tho Dominion cannot, 
merely by making promises to foreign countries, clothe its' If with legislative 
authority inconsistent with the Constitution which gave it birth. * * * It 

must not be thought that tho result of the decision is that Canada is incompe- 
tent to Iigislate in performance of treaty obligations. In totality of legislative 
powers. Dominion and Provinc al togeth r, she is fully e quipped. But the 
legislative powers remain distri but <1 and if, in the exercise of hi r ntw functions 
derived from her new international status, Canada incurs obligations, they 
must, so far as legWation be concerned, when thi y deal with Provincial classes 
of subjects, be dealt with by co-opt ration b« tween the Dominion and the Pto- 
yinoes.” It is mtoresting to note that the existing provision on this point 
in the Government of India Act, 1935, follows a similar vit w : sco section 106 
(1). — “ The Federal Legislature shall not, by nason only of the entiy in the 
Federal L gislative List relating to the implementing of treaties and agree- 
ments with other countries, have power to make any law for any Province 
except with the previous consents of the Governor ”. 



The Amenosn case, The United Statee of America v. Cnriim-Wrigkt Maeport 
Oorporation, raported in 299 TJ.S. 304 — 333, contains a useful discussion of the 
*' foie%n relations ” power in the U.S-A. The point of interest is that in oer^ 
tain cireumstanoes a penal tariff or e\ren a totel prohibition of the import of 
goods may come within its ambit. For example, if a foreign country disor mi* 
nates against the nationals or the goods of the Indian Union, the Union may 
in tha discharge of its functions in relation to foreign affairs, retaliate either by 
prescribing a penal duty on the import of the goods of that country or by pro- 
hibiting their import altogether. [See footnote at p. 324 of the above r< port.J 
In certain circumstances, therefore, the “ foreign affairs ” power may include 
powers in relation to the import of goods from a foreign country, although 
normally the powers may be distinct. 

It may be useful to note the classes of external matters, whether described 
as fcueign or external affairs or not, which are dealt with by the Centre in 
various Constitutions •— 

The United States of America 

Article J — 

Section 8. — The Congress shall have power to regulate commerce with 
foreign nations ***; to establish an uniform rule of naturalization , *** to rf gu- 
late the value of foreign coin *** ; to define and punish piracies and felonies 
committed on the high seas ; and offences against the law of nations ; 

to declare war ♦ * ■* . and 

to make all laws, which shall be necessary and proper for carrying into 
execution the foregoing powers. 

Section 9. — The migration or importation of such persons as any of the 
States now existing shall think proper to admit shall not be prohibit* d by the 
Congress prior to the year 1808, but a tax or duty may be imposed on such 
importation not exceeding 10 dollars for each person. 

Canada 

The Canadian Parliament has power to make laws for the peace, order and 
good government of Canada in relation to all matters not coming within lh® 
claasos of subjects assigned exclusively to the Legislatures of the Provinces. 
No aspect of foreign affairs is assigned to the Provincial Legislatures. On 
the other hand, for greater certainty and without prejudice to the generality 
of the residoary powers of the Canadian Parliament, the following powers 
have been expressly conferred exclusively on the Parliame nt of Canada . — 

The regulation of trade and commerce ; and naturalisation and aliens. 

{See section 91, entries 2 and 26.) 

Australia 

The Commonwealth Parliament has power to make laws with rrtped tr — 

Trade and commerce with other countries, natnralixation and aliens, 
foreign corporations, immig ration and emigration, external affairs, the rc lations 
of the Commonwealth with the isUnds of the Pacific, and matters incidental to, 
the execution of any of these powers. [Bee seetion 61 , it* ms (t), (at»), {tat) 
(aam*), {xxix), (xxx), and (xzxix). ] 

South Africa 

' fDie Union Parliament has full power to make laws for the peace, order and 
good government of the Uni<m ; in other words, it has plenary powers in respeot 
^ an subjects. [Su section 69 of the Union Constitution). 
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India 


Uo(tor thft Aot of 1936, the Federal Legislative List oomprisee — 

Preventive detention for leaaons of State connected with external 
affairs ; 

Bxtemal affairs ; the implementing of treaties and agreements with other 
countries ; extradition ; 

Admission into, and emigration and expulsion from, India .pilgrimages 
to places beyond India , 

Import and export across customs’ frontiers , 

Admiralty jurisdiction ; and 

Naturalization. 


(fifcc entries, 1, 3, 17, 19, 21 and 49 in List 
the Aot.) 


Austria-Hungary 


I ot the Seventh Schedule to 


Under the Compact of 1807, the following subjects were 'declared to be 
common to the two halves of the dual monarchy 

Foreign affairs, including diplomatic and commercial agencies via-a-vts 
foreign countries , but the ratification of treaties, so far as it was 
constitutionally required, was reserved to the two separate 
parliaments. 

Among subjects which were not common, but were to be dealt with 
according to principles agreed upon from time to time, were . — 

Commercial Affairs, and especially the tariff ; indirect taxes affecting 
industrial production ; money and coinage ; and the military 
system. 

These subjects, most of which, m other federations, lalJ within the pio- 
vinoe of the Central Legislature, were regulated in the dual monarchy by con- 
current statutes of the two parliaments and thus nearly everything in the 
nature of positive law had to be enacted separately in Austria and Hungary. 

(See Lowell’s “ Governments and Parties in Continental Europe ”, 1917, 
Vd. II, pp. 162—179.) 

Switzerland 

Article 8 — 

The Confederation alone has the right to declare war and to make peaoe as 
well as to conclude alliances and treatns with foreign States, especially 
customs arrangements and commercial treaties. 

Article 9 — 

In exceptional cases, the cantons retain the right to conclude treaties with 
foreign States on matters concerning public economy and neighbourhood and 
police n laticns ; however, such triatks shall contain nothing contrary to the 
Confederation and to the rights of other cantons, j- 

Article JO — 

The official relations betwei'ii the cantons and foreign governments or then 
representatives shall take place through the medium of the Federal Council 

t For inotCAco if the oanton of Tioino ooncludeE a treaty with Italy for furnishin j aalt this 
doeo not affect the Confod> ration See “Tlie Swiss Confodoration” by Adams and Cunnjn,rhain. 
188U, p. SO, footnote. 
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However, the oanton^^ay correspond directly with the subordinate 
authorities and agents of ^or>dgn State when dealing with, the matters men- 
tioned in the preceding Article. 

Article 69 (o) — 

The Confederation is responsible for the control of imports on the national 
frontier. 

Article 69 (6) — 

The Confederation has the right to legislate on foreigners entering and 
leaving the country and on their sojourn and establishment within it. 

The cantons shall, in accordance with federal law, decide on the sojourn 
and establishment of foreigners. However, the Confederation has the right, 
to decide in final appeal : 

(o) on cantonal authorization of prolong 'd sojourn and establishment 
as well as on favours granted in this connection, 

(6) on the violation of tn aties of estabhf-hmi nt , 

(c) on cantonal expulsions when they have repercussions on the terri- 

tory of the Confederation, 

(d) on the refusal of the right of asylum . 

Article 70 — 

The Confederation has the right to cxpf l from its torntorj the foreigners 
who jeopardize the interior or ext( nor s< eiirity of Switzerland 

U. S. S. R. 

Article 14 — / 

The jurisdiction of the Union of Soviet Socialist Republics, as represented 
by its highest organs of state authonty and organs of government, extends to — 

(а) representation of the Union in international relations, conclusion 

and ratification of treaties with othci States , and the establish- 
ment of the general character of the relations between the Union 
Republic and foreign States. 

(б) questions of war and peace ; 

(h) foreign trade on the basis of state monopoly ; 

m * * * * * 

(») laws on the rights of foreigners. 

AUBIT OF DEFENCE POWER 

1. See the Report of the Joint Committee on Indian Constitutional Re- 
forms, Vol. I, para. 238 : “ Apart from a considerable revision of the language 
of the first five entries of Idst I, as they apjiear in the White Paper, which 
collectively define the ambit of the reserved subject of defence, etc.”. Prom 
this it follows that in the opinion of the Joint Committee the first five entries 
of liist I of the White Paper collectively define the ambit of “ defence”. The 
White Paper in question is printed as Appendix VI to the Report and it will be 
seen that the first five entries of List I of that Paper are equivalent to entries 
1 and 2 of List I i i the Seventh Schedule to the Act of 1936 plus “ the common 
defence of India in time of an emergency declared by the Governor-General ” 
plus “ the employment of the armed forces of His Majesty for the defence of the 
Provinces against internal disturbance and for the execution and maintenance 
af the lawa of the Federation and the Provinces ”. The defence of India in a 
fatland emergency is now provided for in section 102 of the Act of 1935. 



2. See the AuBtrsUan Bread Case, 21 C. L. R. 433 {Farey v. Burvett), in 
wliicii file validity of a war time Regulation fixing the maximum price of breafi 
was impugned. The Regulation was held valid by a majority of 5 to 2. TsaaOa 
J. held tbat “ defence ” included everything in relation to national defence thnt 
the Commonwealth Parliament might deem advisable to enact (p. 466). GriflSth 
C. J. — “ The word ‘ defence ’ of itself includes all acts of such a kind as may 
be done in the United Kingdom either under the authority of Parliament 
or under the Royal Prerogative for the purpose of the defence of the realm*** 
It includes preparation for war in time oj peace and any such action in time of 
war as may conduce to the successful prosecution of the war and defeat of the 
enemy.” {Ibxd. p. 440). 

3. Note that in Australia the entry in section 61 (ri)ofthe Commonwealth 
Constitution relates to the “ naval and mihtary defence ” of the Commonwealth^ 
Hence the dissentient judgement in the above case that price-fixing was 
outside Commonwealth powers. 

4. See Dr. Wynes’s " Legislative and Executive Powers in Australia ”, 
pp. 178 — 190, where the author discusses a large number of reported cases 
bearing on the subject of defence. 

6. It has been held in Australia — 

(а) that it is net competent for the Commonwealth Parliament under 

its defence power to set up manufacturing or engineering busi- 
nesses for general commercial purposes in peace-time merely, 
because such activities may conduce to the works of a depart- 
ment of the defence administration {Commonwealth v. AtLSiraltan 
Shipping Board (1926) 39 C L R 1] : 

(б) but that, it is competent for a Commonwealth Clothing Factory 

created essentially for defence purposes to engage incidentally 
in commercial transactions [Attorney General for Victoria v. 
The Commonwealth (1934-35) 52 C. L R. 533]. 

The latter decision has distinguished the former on the ground that the 
Australian Shipping Board was not an organ of the Executive Government 
itself The Commonwealth Clothing Factory, on the other hand, bad been 
established by the Commonwealth Government itself in 1911 for the manu- 
facture of naval and military equipment and uniforms. During the War of 
1914 — 1918, there was a large increase in the output of the factory ; at the 
end of the war, the demand for naval and military clothing was very groatly 
reduced ; but, rather than reduce staff or plant, the factory accepted orders 
from other Government departments and from public bodies. The legality 
of this course was challenged at the instance of the Victorian Chamber of 
Manufactures The High Court held in effect that it was clearly “ necessary 
for the efficient defence of the Commonwealth to maintain intact the trained 
complement of the factory so as to be prepared to meet the demands which 
would inevitabl}^ be made upon tlie facton’ in the event of war ”. ‘‘ It is 

obvious tliat the niaintennnce of a factory to make naval and military equip- 
ment n: within the field of legislative power The method of its internal orga- 
nisation in time of peace is largely a matter for determination by those to whom 
is entrusted the sole responsibihti'^ for the conduct of naval and military de- 
fence. In particular, the retention of all members of a specially trained and 
specially efficient staflF might well be considered necessary and it might well 
be thought that the policy involved in such retention could not be effectively 
oairied out unless that staff was fully engaged. Consequently, the sales oT 
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ototUng to bodies outaide the regxilar naval and militaiy forces are not to bo 
regarded aa the main or essential purpose of this part of the business, but aa 
iai^ents in the maintenance for war purposes of an essential part of the muni- 
tions branch of the defence arm. In such a matter, much must be left to the 
disoretion of the Governor-Gener^ and the responsible Ministers.” (p. 858). 

S. In the U. S. A., the “ war power ”, of the Congress extends to— 

the raising and supporting of armies, the provision and mainte- 
nance of a navy, the governance of the land and naval forces, 
and organizing and calling forth of the militia ; 

but the right of the people to keep and bear arms is not to be infringed. In 
addition. Congress has of course the power to make all laws necessary and pro- 
per for carrying into execution the foregoing powers. (See Article I, section 8, 
of the Constitution of the U. S. A.). 

Writing in 1942, Dodd, in “ Cases on Constitutional Law ” (Shorter Selec- 
tion), says : — 

■■ The participation of the United States in the World War (1917 — 1919) 
was the occasion for a more extensive e.xerciae of federal war 
powers than ever before in our liistory, both as regards strictly 
mihtary matters and the incidental civil control of the energy 
and resources of the nation. No act of Congress was held in- 
valid by the Federal Supreme Court, as outside the war power, 
and only part of one — the Lever Act— for exercising a war powei- 
in a forbidden way.” (p. 338). 

For the almost limitless activities which may be undertaken in exercise of 
the war pow«r, see pp. 69 to 184 of the United States Government Manual, 
1945, First Eklition, describing the ” Council of National Defence ” (formed 
under an Act of Congress in 1916, for the “ co-ordination of industries and re- 
sources for the national security and welfare ” and “ the creation of relations 
which render possible in time of need the immediate concentration and utili 
aatiou of the resources of the Nation ”) and the various emergency war agencies 
set up during the last two world wars. 

7. The following accounts — 

(a) of the Austro-Hungarian defence system, and 
ilt) of the Swiss defence system. 

taken respectively from Lowell’s “ Governments and Parties in Continental 
Europe” (pp. 171-172) and ” Governments of Continental Eruope ” 1940, 
edited by James T. Sfaotwell (pp. 1028 — 1030), may be of interest : — 

Thb Austbo-Hungabtan Defbncb System 

” The next department of the joint administration is that of war, and here 
again is found the strange mixture of federal union and international alliance 
t^t is characteristic of the relations of Austria and Hungary. The regular 
army and the navy are institutions of the joint monarchy, although they are 
governed by separate standing laws of the two states, which are, of course, 
substantially identical. These laws determine, among other things, the num- 
ber of the troops, and provide that the men shall be furnished by the two ooun- 
triOB in proportion to population; but the conti igent of recruits required from 
each oouatry is voted annually by its own parliament. It is useless to inqu^ 
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"what would happea if either half of the Bicapire should refuse to raise its quota 
of troops, for there is no possible means of compulsion, and in this, as in most 
other cases, the smooth working of the joint government depends ultimately 
on a constant harmony between the cabinets of Vienna and Buda-Pesth. 
After the recruits are enlist ed they are under the control and in the pay of the 
joint administration. The Emperor, as coramander-in-chief, appoints the 
oflBcers, and regulates the organisation of the army. The minister of war, 
curiously enough, is not required to countersign acts of this nature*, but he is 
responsible for all other matters, such as the commissariat, equipment, and 
military schools. 

Besides the regular army, which belongs to the joint government, there are 
military bodies, called m Austria the Ijondvehr and in Hungary the Honveds, 
which are special institutions of the separate halves of the monarchy. These 
troops are composed oi the recruits that are not needed for the contingents, to 
the regidar army, and of the men who have already served their time in it 
Thev form a sort of le.scrve, hut cannot bo ordered to march out of ti eir own 
state \Mtiioiit the povnusMon of lis parliament , cxci'pt that m case ol absolute 
nece-ssitv, when the parliament is not in session, ihe permission may be given 
by the ciiliinet of the country to which they lielong After such ti, peimissioii 
has been tp-antod, ho.ievci, tluy ate .subject to tlio orders of the general com- 
manding the regular armv Tlic Laudwefir and Honved.s aic orgamied undei 
independent laws, which happen to he vciy much alike but are not necessarily 
so, and their ordinarv c\ [tenses are borne cntiiely hv the country to which 
tliey belong, only the iiicieasc of cost ari-ing Irom tlieii actual use in war being 
defrayed out of the joint treasury 

Tin: Swiss DurEN’CE Systk.m 

‘ National Dclenso 

VtiusHol Fcatuns of the Annij.- -Foi the defense ol Ihcir neutrality the 
Swiss rely not meiely upon the pledge.s oFotlici States but aFo upon their own 
army and auxiliary air service The Swiss armv differs quite remarkably from 
the prevailing Continental military systems To be .sure, like all her neighbours, 
Switzerland lias adopted uiuversal and compulsory military serviciy Except 
for those cxcniiited for reasons of physical or mental incapacity, w^ho, in- 
cidentally, are retiuiied to pay a military exemption tax, every Swiss citizen 
must begin Ins initial period of army service diirmg Ins nineteenth year. This 
initial period, however, is not the two or even one year interval normally 
required of other Continental inilitaiy recruits The Swiss infantry recruit is 
called to the colors for a period of approximately three months, during which 
he is thoroughly grounded in military essentials. At the end of this period he 
is considered a fullfledged member of the army’s first-hne troops, known as 
the Auazug or Elite, and resumes his emhan activities. Recruits in other 
branches of the service have similar training periods, ranging from 60 days for 
the medical and supply corps to 102 days for the cavalry. During the next 
12 years the infantry recruit is called to the colors annually for 13 day periods 
to repeat the courses of instruction ho received as a recruit and to supplement 
that instruction. From the end of his thirty -second year until his forty-first, 
the Swiss soldier is enrolled in the Landwehr or fet reserve said from his 
forty-first year until his forty-eighth, in the Landstum or second reserve. 
During these 16 years the time actually spent with the colors in periods of 
peace is about two weeks. Altogether, therefore, the formal training of the 


*Law of Deo. 21, 1867, aeo. 6, 




Swiss soldier throughout his active affiliation with the army rarely exceeds 
aey^ or eight months. It must be added that both before and during his 
military career the Swiss infantryman’s formal training is usually supplemented 
by praotioejn drill and maifemanship in the various volunteer rifle clubs 
which dot the land and receive active .support from the public authorities 
Recently annual practice in musketr}' under tie jurisdiction cf a rifle club 
has lieen made compulsory for all first-line and Landwehr troops. 

Still another unusual featui'e of the Swiss military system is the absence of 
a peraianent professional military stafi" No person can be appointed to the 
rank of commander -in-chief except in time of national emergency when the 
Rederal Assembly has decreed general mobilization ; the appointment, more- 
over, lapses as soon as the emergency has passed. A commander-in-chief has 
been appointed on four different occasions .since 1848. The most recent 
appointment ls that of Colonel Henri Guisan, who took charge of the forces 
which the Confodoration mobihzed^t the outbreak of the Pluropean War in 
September, 1939 The only military' officials in the permanent service of the 
federal government are those engaged in staff work in the Military' department 
of the Federal Council and those officers and non-commissioned officers who 
instruct aimy recruit.'. Of thi^se there aie at present about 300. The rogulai 
oommisBionefl and non-coniiuissioned offic'cus of the army are reci'uiteil from 
the ranks and, hke the private soldiers, are called njion only intermittent)! 
to starve with the colors after their initial iioriod ol tunning and study ; at 
oth'T timers they' are engaged in oidinary civilian pui suits 

Dval Political Control -A third distinctive feu hue ol the Swiss anny 
system is tlie dual character of the political autlioiity wliicli lia-s jurisdiction 
over it Although the current of constitutional reform siiu'c 1874 has run 
strongly in the direction of centralizing military jurisdiction in tlie government 
of the Confederation, the cantonal governments still oxercise many military 
prerogatircvs Within their respective f^-rntones they enforce most, of the 
federal milituy legulatioiis, keep the military registeus, cal) tiic troops to 
the colors, and piovide them W'lth Iheir peisonal eijuipmeni. They also 
form the principal infantry' units and appoint their non commissioned and 
commissioned officers, the latter up to the rank of captain Military' powers 
are exercised by the cantonal autliorities under the supervision and with the 
approval of the federal Military department ; and for at least a jioition of the 
expenditure they incur, the cant oiis are reimbursed by the federal government . 

Npm' Defence Measures — The Swiss military system provides an organized 
and disciplined force of approximately 425,000 first and second-line troops 
subject to mobilization during periods of national emergency. It is a system 
well adapted to the nation’s democratic and federalistic political institutions ; 
and despite the strictures of certain swiss politicians, there is httle evidence 
that the system inspires the mihtanstic influence commonly associated with 
profession^ armies Whether this system can provide Sw'itzorland with an 
adequate defense orgamzation at a time like the present is another question. 
With neighbouring belligerent great powers but poorly concealing irredentist 
and imperial ambitions which could quite logically include Switzerland, and 
with offensive military weapons developed to such a point that not even 
■Swit'zerland’s peculiar topography any longer affords a serious obstacle to 
invasion, this question has become a very' grave one. The Swiss themselves 
. appear to be pondermg it at length and to have concluded that their defense 
oeeds .strengthening. At any rate the I'uderal Council, with the concurrence 
of a popular majority in a referendum held in ) 936, has taken steps to increase 
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the period of active training with the army, to supplemratt military aviation 
and artillery service, to perfect anti-aircraft defense and defense against gas 
attaoks, and to strengthen every variety of border fortification. Moreover 
as long as the period of national emergency, decreed at the end of August, 
1939, oontinues, the Swiss army, at least partially mobilized, will maintain 
a continuous watch on the nation’s frontiers.” 

AHBn OF “ COMMUNICATIONS ” 

1. "Communications” is a wide term and. interpreted in the widest 
possible sense, would include even village roads. Some such qualification 
as “inter-unit” may have to be imported, if “communications” not extending 
beyond the limits of a Province or State and not connected with any inter- 
unit line of commumcation are not to be dealt with by the Union. 

2. As to the detailed items which “communications” may include, see, 
in particular, entry 7 of List I and entry 18 List II in the Seventh Schedule 
to the Government of India Act, 1935 It is clear from the former that posts 
and telegraphs, including telephones, wireless and broadcasting would be 
included under the existing C/Onstitution as “forms of communication”. The 
latter entry runs ■ “Communications, that is to say, roads, bridges, ferries 
and other means of communication not specified in List I, etc ” The “means 
of communication” included in List I are mainl}'^ railways, seaways, and air- 
ways Seaports, being related to sea communications in much the same way as 
railway stations are r dated to railways, would also probably be included in the 
term “communication, s” and similarly lighthou.ses and other safety devices 
for shipping and aircraft , so too, the carnage of passengers and goods by rail 
or .sea or air Port quarantine can haidly be dissociated from sea ports or 
air ports Practically, thesefore, entries 7, 18, 20, 21, 22, 24, 25 and 26 of 
List I m the Seventh Schedule to the -Vet of 1035 would be largely includol in 
the term “communications”, even if wo limit it to mter-unit communications 

3. In Canada, besides the regul.ition of trade and commerce and the 
postal service, the following enumerated subjects fall within the authority 
of the Canadian Parliament — 

Navigation and siypping , quarantine ; lighthouses . ferries between a 
Province and any British or foreign country or between two Pro- 
vinces ; lines of steam or other siiips, railways, canals, telegriphs 
and other works and undortaking.s connecting a Province with any 
other Province or Provinces or extending beyond the limits of a 
Province , lines of steamship.s between a Province and any British 
or foreign country ; and such works as, although situate within a 
Piovince, are declared by the Parliament of Canada to be for the 
general a.dvantage of Canada or for the advantage of two or more 
Provinces (See section 91, entries 9, 10, 11, and 13 and section 92 
entry 10.) 

4. In Australia, the Comraonw'ealth Parliament has power to make laws 

with respect to — # 

(1) trade and commerce with other countries and among the States 

(2) postal, telegraphic, telephonic and other like services ; 

(3) Ughthouse.s , 

(4) quarariine . 
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(5) the control of railways with respect to transport for the naval and 

military purposes of the CJommonwealth ; 

(6) the acquisition, with the consent of a State, of any railways of the 

State on terms Mxanged between the Commonwealth and the 
State ; and 

(7) railway construction and extension in any State with the consent 

of that State. 

[5ec section 61, items (t), (y), (vii), (ix), {xxxii), (xxxiii) and {xxxiv) 
of the Australian Constitution ] 

It has also been made clear in a subsequent provision (section 98 of the Cons- 
titution) that the power of the Parliament to make laws with respect to trade 
and commerce extends to navigation and shipping and to railways owned by 
any State. 

Railways in Australia occupy, and occupied in 1900, a special position 
in that they weie and are owned and carried on by the various State Gov m- 
ments. Hence the power of the Commonwealth parliament in respect of 
railwaj's is somewhat limited. [/Sec Dr Wyncs’s “Legislative and Executive 
Powers in Australia,” p. 160.] 

5 In the USA. Congress has be -n granted ox})re.ss power to establish 
post offices and post road.'^. See Aiticle I, section K, U S A. Constitution 
In other respects, federal power appears to have developed as incident to 
“inter-state comineice”. It has been held that “commerce” includes the 
telegraph, the telephone, the radio and corainiimcation by correspondence 
through the mads, besides railways and navigation (See Dodd’s “Ca.se.s on 
Constitutional Law”, Shorter Selection, 1942, gp 356 and 1)91 ) 

6. In Switzerland, the Confederation is responsible for legi.slation concern- 
ing navigation as also legislation on the construction and w'orking of rail 
roads and on aerial navigation The postal and telegra[ih services belong to 
the confederation. The Confederation can order at its expense or enci urago 
by means of subsidies pubhc works which interest the whole or any consider- 
able part of Switzerland. The Confederation also exorcist's supreme control 
over the roads and bridges in whose maintenanoe it is intere.stotl and can 
decree provisions concerning motor traffic. (iSee Ai tides 23, 246, 26, 36, 37, 
37a, and 376). 

7. In the U.S S.R., the powers of the Union extend to the “administra- 
t’on of transport and means of communication”. iSce Article 14 (n?) of the 
constitution of the U.S.S.R.] ; and there are separate departments (“People’s 
Commissariats”) for Railways, Communications, and Water Transport. 



tJNIOir SUBJECfTS (11) 

Paragraph 16(1) of the Cabinet Delegation’s statement of May 16, 1946 
recommends that the Union of India should deal with Foreign Affairs, Defence 
and Communications and should have the powers necessary to raise the 
finances required for these subjects Whether these powers should be powers 
of direct taxation in right of the Union or merely powers to levy contributions 
from the Provinces is a question of great importance on which the statement is 
silent. One view is that the finances should be raised only by contribution 
and not by taxation The other is that the Union should have the power of 
taxation The experience of other countries maj' bo useful in this connec- 
tion. 


U.S A 

Befure the present Constitution of the USA was framed b}^ the 
Philadelphia Convention, the States had been linked together in a loose con- 
federacy by c rtam Articl ‘S ot Cunfodura’^ion Uador tho.^e Articles, they 
bad 'Uily one eontral organ, the Congr ss of Stat s, in whuh all the States 
W‘T'» on an e'|iial foo'ing The purpose of the confederacy was two provide 
for tho common defence of the S' at es, the security cf their hberlics, and 
their general welfare Artu lo VIIl ])r vid^d that “ 11 charges of war, and 
all ■ thor exponsos that sliidl be iiicnrr d f<>r the common defence rr general 
welfare, and allow( d by he Unit d State.s in Congress assembled, shall be 
defrayed out of a common treasuary, which shall bo supplied by the several 
States, in jir portion to tho value of all land within each State, gr.mted to 
or surves . d r anv p rson * * * * The taxes f’ r J>aying that^ proportion 

shall he laid and lev i- d br the authority and direction of the legislatures of the 
several Stat-s within the tune agiccd upon by the United States in Congress 
as.sembled ■ In othei word--, tongiess was to determine the amount of 
money needed and to apportion to each State its share “Congress did so, 
but tiie States honoured tho roqui.sitions exactly to the extent that each saw 
fit, and Congress had no power and no right to e iforce paj'ment What was the 
re.sult If one may judge by tho eomplaints that were ent -red, it wa.s more 
profitable to di,sol>ey th.xn to obev In the diovriraits for funds to which it 
found I self reduced. Congress took advantage of the lack of infonnation on 
land values to juggle witli tie esliniale.s, so as to demand more of f.hose StAtos 
that had previously ''howii a uillnigness to pay The financial situation was 
so serious that earlv in 17HI bcl'ore the articlcv had been fi lally ratihd,' Cxin- 
gress had already pmyioscd to the States an ame iilmcnt autliorizmg the levy 
of a five jier cent dutv upon imports and ujion good^ condemned in prize 
cases The amendment wa.s agreed to by twelve States But another 
weakne.ss of the Confederation w.i-, liere revealed, in that t!ie articles could 
only be amended with the con.^ent of all of the thirteen State.s The refusal 
of Rhode I.sland was suflimeut to block a mea-nre that was approved of by 
the twelve others In 17<S:f ('ongre.ss made another attempt to obtain a 
revenue by roipiesting authority tor twenty-five years that tho State.s should 
contribute in proportion $1,500,000 annually, the basis of apportionment 
being changed from land values to numbers ■ f population, in which three-fifths 
of the slaves should bo counted. In three years only nine of the States had 
given their consent and some of those had con-sented in .such a way as would 
have hampqred the effectiveness of the plan. It was, however, the only relief 
in sight and in 1786 Congress made a special appeal to the remaining States 
to act. Before the end of the year, all of the States had responded with the 
exception of New York. Again the inaction of a single State effectually 
blocked the will of all the others”. ("The Framing of the Constitution” by 
Farrand, pp. 4-6.) 

«7 
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It was to rectify these and other defects that the Philadelphia Convea- 
lion was called. Under the Constitution framed by that Convention — ^whioh 
is substantially the present Constitution of the U.S.A. — Congress has been 
given “power to lay and collect taxes, duties, imposts and excises to pay the 
debts and provide for the common defence and general welfare of the United 
States” ; “to borrow money on the credit of the United States” ; “to coin 
money, regidate the value thereof and of foreign coin”. Thus, the right of 
direct taxation was substituted for the right of levjdng contnbution? 


Canaua 

Under the BritisLi North America Act (section 91, item 2), the Centre 
has the power to raise money by any mode or system of taxation , to borrow 
money on the public credit ; to regulate currency, coinage and legal tender 
as also the issue of paper money. The Provinces are limit^ to direct taxation 
within their own borders in order to the raising of revenue for provincial 
purposes and the borrowing of money on thir own credit 

-lUSTRALlA 

The Commonwealth, that is to sa}’, the C'entre, and the States have con- 
current powers of taxation except that the imposition of duties of custom, 
and excise belongs exclusively to the Commonwealth Currency, coinage 
legal tender and the issue of paper money are also Qommonwealth subjects 
States being prohibited from coining money or making anythmg but gold and 
silver coin legal tender [See sections 61, 62. 69 and 115 of the Common- 
wealth of Australia Constitution Act, 1900 ] But even where the powers 
are concurrent, section 109 of the Constitution Act provides that when a law 
of a State is inconsistent with a law of the Commonwealth, the latter shall 
prevail and the former shall, to the extent of the inconsistency, be invalid. 

South Athk a 

In South Africa, the Union (Centre) has plenaiy jiowerB of taxation, be- 
cause under section 69 of the Constitution Act, the I'nion Parliament haa 
full powers 1 o make laws for tlic peace, order and good gor'ornment of the 
Union. The power of the Provinces is severely limited 

“Subject to the provisions of this Act and the assent of the Clovernor- 
C^neral-in-fJouncil ae hereinafter provided, the Provincial Council may make 
Ordinances in relation to matters coming within the following classes of 
subjects, that is to say, 

{%) direct taxation within the Province m orrler to raise a revenue for 
provincial purposes ; 

(ii) the borrowing of money on the sole credit of the Province with 
the consent of the Governor-Oeneral-in-Council and in accordance 
with the regulations to be framed by Parliament (of the Union). 

* • ♦ 

(See section 85 of the Constitution Act.) Biit of course the Union of 
South Africa is not a Federation and the Provinces are almost completely 
anbordinate to the Centre. 
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Switzerland 

According to Article 42 of the Constitution, the expenses of the Confedera- 
tion have to be met — 

(a) from tljo income of federal property , 

(by from the proceeds of the federal customs , 

(c) from the proceeds of posts and telegrapKs . 

(d) from the proci'eds of the powder monopoly . 

(r) from half of tlie gross iieipts from the tax on military exemjitions 
leviCvd by the cantons , 

t f) from the contributions of the cantons which shall be detei mined 
by fedora! legislation w ith due regard to their v'ealth and resources 
and 

(g) from stamp duties 

“As stated in the constitution, this is a detidedli, un)>osmg aiiay cl resources, 
but upon analysis it sluinks consideiably Contributions by the cantons 
recall the old rf'gime when the small sums neeessaiy for the supjion of the 
diet were thus procured .\n iiloal system for the apportionment such 
eon ributious under the po sent feileial government was worked out ns 1876, 
hut the central authorities have never asked for assistance on this liasie. 
Posts, telegraphs, and toletihones yield moderate returns The purpose of 
the {lowdcT monopoly estahlisiied m 1848 W'Uo not to secure revenue hut to 
assure the government adequate supplies foi all purposes of this mihtary 
necessity Blasting powd -i is not, included However, the monopoly has been 
mad'- to pi'oduce < 1 - bin.ill ii*'t piofit annually. Kecuptfa fioni the military 
eximptioii tax law ai*- ii'it laige They amounted to a little ovw a million 
francs <i year in the beginnuig, increasing to 2,143,062 francs in OiO as to 
th'^ i iconic from ledeial pro)H'rty it must be remcmberetl that the new 
central goveriiment possess 'd very litth' property at the time of it^ cieatiou 
in 184cS All 111 all, therefore in spite of the nunibor of differen' s.iunes of 
revonuo e lUtTi'-iatei' 111 the constitution tfieieal burden cf ]iroviding for 
the expo id tiire of the fed ration devolved very largely upon one of them — 
Jiimelv, the federal custom'! (“(Jove* nment and Politics of Suvitzeilaiid” 
bv Brooks, pp ISO- 181 ) 

The history of currency and coinage in 8 a it/airlund is interesting By 
the Constitution of 1874, tiie federation was given the powei to regulate bye 
law the issue and redemption ot bank notes but it was specificady piohibited 
from creating a monopoly foi the issue of such notes This left the numerous 
banks cliaitcrod by the cantons actually in control of the field In 1880, 
advocate! of a national bank endeavoured to amend the constitution by 
initiative but were iinsuci-cssfiil Pllcven years later the movement succeeded 
In its present form, Artiele :!S> of tlie Constitution confeis the light to issue 
bank notes and other similai pa[>cu- monc-y exclusively iijiun the federation 

A national bank vitb headquarters in Bern and Zurich was ojiened m 
1907 “As the agent of the government in its difficult tasks of war tinaiicio 
particularly' m floating the niobdisation loans, the new national bank has 
proved itself one of the strongest foundation stones of the whole federal 
structure ” Brook, 0,^ , cit , p. 194.) 

Under Article 38, the federation alone has the right to com money. 

“In Switzerland the original divsion of taxing powers in the Constitu- 
tion of 1848 allotted customs duties to the general government [that is, the 
Federal Government and practically no other taxing jiower. The remaining 



powers of indirocfc taxation and the whole power of direct taxation seems to 
hiive been left to the oantons. This distribution came to be mod fied when 
Switzerland left the effect on an event which probably affected f kI Tal public 
finance mor' than any other single factor — the first world war Rwitzorland 
was not a belligeronti but she felt the effects of the war none the less Her 
army was compl<»tcly or pa/cli.i.lly mobilized for over fifty months her oust ims 
revenue fell slim ply Wuh the dichno of mtcrn.'ition’.l trade and tlie reven- 
ue from the federal railways declined To meet those incroasns in exT’'^’- 1 'hf'Uro 
and decrcas >s in revenue cons! it ttional amendments wore pass ni to authorize 
th"* general givornnaent to entre the field of direct taxation. Ti'X.ation of in- 
co UC3 property and profit^ was impos -d bv amendnients of Ip'S act I 9 I 9 
and 1 tix on sicuntiris, iiisuranc'' premmeis end the like, by an amend cent 
of 19’ 7 In all thri'e cases, as I have mentioned earlier, .01 r.rr.’.ugc- 
ment was made that the cantoms should obtain .some sh.iro in the p o ed^ of 
the tax In 1925 a tax on tobacco was authorized by constitutional amend- 
ment In 1938, largely to meet increased defence expenditure, an amendment 
of the Constitution aiithori.-.ed taxes on war ])rofits, incone.md capital, a tax 
on beer, ani repealed the arrangement of 1917 by wliicli th > canlon-, shared in 
the yield of the stamp taxes ” (K C Wheare 'Fedor, a1 Cr'vn'rnmont”, 

p. 10 . 8 ) 

Austria -Hr NO vri' 

(Between 1807 and Wot Id War I) 

.V.i already mentioned dunng this period .Austria and Hungary were 
.separate States with a common monarch an.d a common administration in 
respect of foreign affairs, defence and finance Rxoept. for a few insignificant 
matters such as the lease of Slate property, the sale of old materi.il and the 
profitf, of the powder monojioly, the only direct .so, tree of revenue belonging 
to the joint government was the cn-.toms tanff, whicli resfed upon a treaty 
made betw^eon the two countries for bm vears at a tim ’ in tiie form of iiiontic d 
.Acts of the t wo 1‘arhaineuts Side by side with the budget of o.ich Statv, 
there was a common budget which eompnsed tlie expenditure nee'M-, iry for 
the common affair.^ The revenues of the lomt tmdgot. eon .isterl mimly 
of thf* net proceeds of t.he customs and the (piofa or the proportioii il coii- 
iriimtions of the twm States This (juota was fixed for a jicrnrt of ten years 
and generally coincided witli the duration of the cu.stoms treat \' Until 
1897, Austria contrilmicd 70 per cent, and Hmigai y- 30 ]ici cent of f.iie join 
exjicndituro remaining after ded iciion of tlie yield from cnsio'c. and other 
common reve.iues S ibsequentiv, Hungayy's quot i icas slightly inoreased 
and in IO 07 it was a little over 30 per coni 


Siu Uasto Brackett’s verdict on PBOViNriAi. Contrirutions r,\ India 

UNDER THE MkSTON A WARD 

Ever since the reforms were inaugurated, the provincial contributions 
have been a millstone round the ncek both of the Central Government and of 
the Ih’ovincial Governments, poisoning th ir mutual relations a^d hamp iring 
their every action. Their quality, even more than their amount, has trai led 
the resources of the giver and the patience of the recipient. They have 
brought curses, not blessings, both to him who has given and to him who has 
taken.” 

(Budget Statemimji (1927-8).] 



D^OGRATIC EXECUTIVES 

INTRODUCTION 

This pamphlet consists of notes on the type, nature and functions of the 
executives in ten democratic States : the United Kingdom, Canada, Australia 
•South Africa, Treland, IT S.A , Switxerland, U S S.R , Sweden and Austria- 
Hungary before its break-up at the end of the first World War 

For each of these countries, the composition of the executive, tlie manner 
of its formation its relation to the head of the State and its relation to the 
Legislature are given 

It will be seen that the executives in six of the ten States arc of the British 
responsible type Their chief charactiTistics are (1) that they are composed 
of leaders of a party or a coalition of parties ; (2) the dominance of the Prime 
Minister , (.‘1) dejx'ndence on the majority of the i.cgislature, and (4) collective 
responsibility In sjate of dilleient constitutional provisions the head of 
the State in those cases ac^s upon the advice of the executive except when it 
lias lost the supjiort of the [,,ogislature, when he has to replace it by another 
V hid) has that suppoit Faen n< such <as{ , lie norniallv takes the a Ivicc of 
the outgoing ministrv. 

The constitution of UiO exiciitive m the U ^ \ is entirely difteient in all 
icspccts except that the PresKienf donnnate.s over Ins eolleagiie.s even more 
than the Prime Minister Then' is no oollective i^s'ionsibihty and neither the 
President nor the other members of tlic executive ean be icmoved from office 
by any adverse vote of the IjOgislature 

The executive in Svitzcrland i.s midway hetweim the two. It is elected 
hy the Logislaliire liuf holds ofiue for a fixed peiiod. It sits in the Pariionient 
hut !• not losponsihle to it There is no person v, ho dominates it like the 
Prime Minister of Britain or the lTe.si(knt of the USA There is no strict 
eolledne resjionsiLilil v but the fxeciitive noimallv acts as a team 

In the IT..S II . the exc'cutive is elected hy the Supreme Soviet and is 
ic-sponsibie to it and, wiieu it is not ui ses,sion, to the Presidium Hero col- 
lective ^e^ponslbl]lty seesns to be c-uforced not .so much by the constitution 
as by the dominating influence of the Uommunist Tarty 

A (h'scription the executive of Austria-Hungary under the Compact 
of ! S()7 has nc'on added because it was a curious m.slance of an executive with- 
out ,1 [.legislature 

OHlPTa'R I 

THE UNn ED KINGDOM 

1’lic conduct of general exe-ufive busuie-s- .as w^'ll os the superintendence 
and control of tlie executive branches of Government and of the vnrirus 
departments of p iblic ariministr .tion is vest d m tlie Cahinet It is a b dy 
of party politicians seVef-'d fioni among the meinberR of the party or group 
of jx rtics which has a nmjonty in flie-IIou.se of Common!- It is increasingly 
I'ecogn’zed, although ther hive been exceptions to the rule, that the Prime 
liGnift r mu.st be in the H ui.se of Commons, as the Government ove r'>a- 
pomsibility to fhit House a one The composition of that House deter .t i lee 
the nature of the Government Until recertl ■, the office of Prime Min a"er 
was a iknown to 1 w and the holder of that office was always holding a minis- 
terial position, normally that of the First Lord of the Treasury. In the 
Ministers of the Crown Act, 1937. Statutory recognition has been given 
to this office^ The choice of the Prime Minister is made by the king and tne 
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nature of the choice necessarily depends upon the state of parties in the House 
of Commons The simplest case is that in which a party has a clear majority. 
The Government must clearly be formed out of that majority and if it has 
a recognized leader he will lie the Prime Minister. The other members of 
the Government arc not elected by the House of Commons. They are chosen 
by the Prime Minister. This does not mean that the Sovereign may not have 
considerable influence Royal influence has even kept individuals out of 
office altogether.. But as against the King the Prime Minister has the final 
word. He must have a Government which can work together and which 
can secure the support of the House of Common If he says that for this 
reason he must have the assistance of a certain person, the King must either 
give way or find another Prime Minister. The King cannot commission 
another membc>’ of the same party , for that is to interfere with the internal 
affairs of the party and is contrary to precedent. He must, therefoie, find 
another party which can secure the support of the House of Commons and 
it must be a strange House that is wilhng to sujiport two alternative Govern- 
ments. Though the Prime Mimster nominates or technically recommends, 
it is the King who appoints Consequently though a new Prime Minister 
may recommend that one Minister be superseded by another it is not necessary 
for him to recommend that the existing Minister be reappointed That 
Minister remains in office until bi.s appointment is terminated Though 
the ri§ht of choice of colleagues rests with the Prime Minister, he has to secure 
a coherent Cabinet. For this purpose consultations with other members of 
his Party are usually mevitai-le Consequently, the Prime Minister’s free 
choice applies generlly only to the less important Cabinet posts and to mmor 
oflSoe. But here again he has to consider the* view's of the heads of depart- 
ments. The practice is that the Pnme Ministei makes the appointment, 
but he consults the Minister under whom the junior Minister will work The 
Pnme Minister’s free choice is further limited by the necessity of allocating 
offices between the House of Commons and the House of Lords. It is pro- 
vided by law that not more than six Secretaries of State nor more than seven 
Under-Secretaries of State shall sit in the House of Commons But the 
Chancellor of the Exchequer, the Financial Secretary to the Treasury, 
Parliamentary Secretary and junior Ijords of the Treasury and the Financial 
Secretary to the War Office are usually-in the House of Commons The Lord 
Chancellor must be in the House of Lords, whether a peer or not. In practice 
he is always made a peer If the head of a department is in the House of 
Lords, his Under-Secretary or Secretary must be in the House of Commons. 
The few heads of departments in the House of Lords aie sujiported by the 
Lord President ol the Council, the Lord Privy Seal or the Paymaster-General 
(if any of these is a peer) and by the Chief Hou.'-ehold officers. The respon- 
sibility of answering for the various unrepresented departments is divided 
among the holders ot these offices. 

The House of Commons is suspicious ol minister w'lthout jiortfolio The 
institution is less necessary in the British than in most Cabinets, For the 
Lord Pxivy Seal has no administrative duties , the functions of the Lord 
President of the Council and the Chancellor of the Duchy of Lancaster are 
light ; and the work of the First Commissioner of Works is not heavy. Thus 
the Prime Minister has at his disposal three or four offices which can be filled 
by statesman whose advice in the Cabinet is desired but who are unwilling 
or unable to undertake heavy administrative work. Ministers without port- 
folio are, nevertheless, not unknown. 

All the members of Government are not members of the Cabinet. In 
filling the offices, the Prime Minister has to determine who shall be in the 
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CJabmet. The Lord President of the Council, the Lord Privy Seal, the 
eight Secretaries of State, the Chancellor of the Exchequer, the Presidents of 
the Board of Trade and Education, The First Lord of Admiralty and the 
Ministers of Health, Labour and Agriculture and Fisheries are always In the 
Cabinet.. Twenty is now the minimum. Strictly, it is not necessary to take 
the King’s pleasure as to the promotion of a minister to Cabinet rank The 
Cabinet is not a local entity and Cabinet rank is not due to an office. He is 
invited to attend by a purely informal note from the Prime Ministei For 
the Cabinet is merely a private meeting of the more important Ministers It 
is, however, the rule that Cabinet Ministers .should be .sworn of the Council 
so as to apply to them the Privy Councillor’s oath. Sinci) this involves an 
appointment the King’s consent must be obtained Whak'ver the number 
of the Cabinet , or of the Mmistry as a whole, there i.s joint and undivided 
responsibility to Parliament. A Mini.ster can never plearl that he was ignorant 
dr unaware of what his colleagues were dobig The first mark of the Ctabinet 
13 united and indivisible responsibility. There i.s political homogeneity which 
13 accompanied by the ascendency of the Prime Minister A Minister who is 
not prepared to defend a Cabinet decision must resign. Questions areso me- 
times left as “open questions’', so that any Minister may vote or speak as he 
pleases. The Sovereign is excluded from the meetings of the Cabinet. When 
the retiring Prime Minister goes out of office the whole Cabinet is dissolved. 
The consequence is that all ministerial offices are placed at the 
Prime Minister's disposal This is so even if the new Prime Mimster 
18 the “old” Prime Minister, that is when the Prime Minister is com- 
missioned to form a new Government This however does not mean that 
all offices are immediatcl.v vacant It means only that the King, on the 
Prime Minister’s advice can exercise his leagal right to dismiss the holder 
of any office held at the pleasure of the fVown. All the members of the 
Cabinet continue to hold their offices for transaction of current busifieee 
until their successors are appointed 

The Government is responsible to the House of Commons Pesponsibility 
does not mean that every Government act has to be reported to and approved 
by the House of Commons The Government need,s express Parliamentary 
approval for it« legislative proposals and most of its expenditure It has to 
seek approval, too, of most of its proposals for taxation It is called upon 
to explain and justify its administrative policy If the House of Commons 
clearly shows that it does not propose to support the Government — if. that is, 
the Government has lost the ‘confidence of the Hoii.se" — it must reeign or 
di.ssolve Parliament, botli because of constitutional emiventions and because 
Government without constant parliaraentaiv .support is legally imposible. 
It must not be thought, however, that a single defeat nece-ssarilv demands 
either resignation or dissolution Such a result follows only whore the defeat 
implies lo.sa of oonfidence What the Government will treat as a matter of 
sufficient importance to demand resignation or dissolution is pnmaiily, 
a question for the Government The opposition can always test the opinion 
of the House by a vote of no-confidence Minority Governments are more 
common than is commonly supposed They ai-e undoubtedly weaker than 
majority Governments. But they are not so weak that they cannot govern. 
And a Government without a majority is not entirely disarmed. It still 
possesses the weapon of dissolution. 

British Governments are in fact expected to govern. If necessary they 
are expected to act even when they have no legal powers. They can rely on 
their tnajoritie.s and on the common-sense of the House to ratify their act*. 
There is and can be no limitation to retroactive legislation. 
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An able monarch can have a considerable influence on the policy of the 
^Government. He is in close touch with the Prime Minister and he reads the 
Cabinet minutes. He may also have outside sources of information. He can 
criticize governmental proposals and governmental acts. Though he must 
in the last resort accept a Cabinet decision, he is not bound to accept any- 
thing I0.SS. He can, therefore, insist on the submiasion of any question raised 
by a department and ho can '•aise any question which ought in his opinion to 
be submitted to the Cabinet He receives and has a right to I’cceive an 
account of ever}' Cabinet meeting There are, however, certain prerogative 
powers which he exercises on his own responsibility and which may fitly be 
called personal prerogatives Exactly what they are is by no means clear, 
For there are differences of opinion in respect of several of them I’here is no 
controversy that he need not accept advice from a retiring Prime Mini.ster as 
to the appointment of his successor or that he need not accept advice as to the 
creation of peers so as to oven ide the opposition of the House of Lords. There 
is controversy as to whether lie can dismiss a Government or dissolve Parlia-' 
raent when advised to do so. It has aKo been suggested tliat he could summon 
Parliament to meet where he pleased 

There has been no precedent for dismis,sal of Ministers m modern con- 
ditions On the question of dismisal of a Government, the general opimon 
IS that it IS not for the King to intervene except by warning.s and protests. 
It is inevitable that a Sovereign who dismisses Ministtus or compels them to 
resign wo ild be regarded as the ally of the opposition and as such be made 
the subject of attack The King’s function i.s to .see th.it the Constitution 
functions in the normal n'anner It function.-, in the normal manner so long 
as the electois .iie asked ‘,0 decide lictweeu jiarties at intervals of leasonahle 
length He woidd he |u.sMfi<-<l 11 1 'fu-uu' to a'^sent to a pohex whicli sub- 
verted the democratic oasis of the Constitution hv uunecessary >'nd indefinite 
prolongation of the life of Parliament, by gerrymandering of the constituency 
in the interests of one [iart\ or by fiiiKlaiuenlal moditieation of the electoral 
sy.stem to the .same end He would not be justified in otliw eireunistanoes 

The King cannot dis.solve Parliament without advice I'hc dissolution 
invoh'cs the acquiescence of Minister.^ It neeesitates an Grdei in Council 
and the Lord President accepts raspoiisibilitv for .sumnionmg the Council 
It nec-'-ssitates a proclamation and writs of .summon.s under tiic great seal for 
which the Lord Chaneelior accejits responsibility Con.seqiHmtly the King 
cannot secure a dissolution without ' a ’vice" It Ministers reiu'C t,o give 
such advice he can rlo no more than dismi.ss them 

There has been no in, stance during the last lOo yeans of a refu.sal of a 
di.s.so]ution by the King when advised bv the Cabinet There has been 
nevertheless a persistent tiadition that lie could lefust' if tlie cireum.stances 
arose, but tins has been maitained only in theory It ean hardly be exerci.sed 
in jiractice 

CH.\PTER JI 

THE DOMINIONS GENERAILY 

1 . The Dominions referred to in this Chapter are the Dominion of Canada, 
the Commonwealth of Australia, and the Union of South Africa They 
belong to three difterent types Cansida is a Federation in which the units have 
-certain enumerated powers exclusively to themselves, while the residuary 
powers, some of which are also enumerated for greater certainty, are vested 
-exclusively in the Centre. Australia is also a Federation ; but here the Centre 
has certain enumerated power exclusively to itself ; certain other powers, 
■abo emumeirated, belong concurrently to the Centre and the units ; while the 
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rasidasiy powers are vested exclusively in the units. South Africa is not a 
Federation at all ; it is a Union. Although there is a Centre with four units 
the units have no exclusive powers. They have powers in curtain specified 
matters, but subject to the over-riding powers of the Centre. Here we are 
oonoemed only with the form of the C^tral Government in each country. 
Nevertheless one aspect of the Provincial Administration' in South Africa 
deserves mention. The Provincial executive authority is vested in an Execu- 
tive Committee consisting of an Administrator appointed by the Governor- 
General-in-Council and four members elected by the Provincial Legislature after 
each general election. 

2. There are certain features common to all the Dominion Constitutions ; 

(1) The executive authority of the Dominion is vested in the King and 

exercisable on hia behalf by the Govern )r -General, who in practice 
13 appointed by the King primarily, if not solely, on the advice 
of the Doininior, Ministry. 

(2) The Governor-General is advised, or aided and advised, by a Coancil 
variously called “the Queen’s Privy Council’ (m Canada) or 
“the Federal Executive Council'' (in Austraha) or simply “the 
Executive Council” (in South Africa). Although the function 
of ’“aid and adiioe ’ is legally vested in the whole of the Council, 
m practice it is exeicised by a smaller body, namel}", the Cabinet 
of tile day Members of the Cabinet are, of coarse, also members 
of the Count'd, in addition, t.r-Mimsters and sometimes persons 
who have never been Ministers at all (for exam])le, the .Speakeis 
of the Legislature m Canada) are also members of the Council 
Nevertheless, as already stated, it is only tiie Cabinet of the day 
that actually!' exercises the function of “aid and advice”. 

(3) A th I'd feature of the Dominion Constitutions, speaking broadly 
IS that though the wiitten Constitution distinguishes function.s to 
be exercised by the Govornor-General-in-Gouncil from those 
to be exorcised by him individually, in practice the distinction 
has ceased to exist Thus, in the Canadian Constitution, Section 
12 makes a distinction in terms between the powers, authorities 
and functions exercisable by the Governor-General with 'he 
advice and consent of, or m conjunction with, the Council oi' 
any members thereof and those exercisable by the Governor- 
General individually , and the succeeding sections make it clear 
that certain functions, such as the summoning of the House of 
Commons, filhng up vacancies in the Senate, appointuig. Judges 
of the superior courts m the provinces, assentuig to Bills, etc , 
erne to be exercised by the Governor-General uidividuaily. In 
the written Australian Constitution also there are certam func- 
tions vested in the Govemor-General-m-Cofecil and others vested 
in the Governor-General alone. So too in the written South 
African Constitution. In practice, however, these distinctions 
have disappeared and conventions have grown up whereby the 
Governor-General almost always acts on advice. 

(4) The important point to note is that the Constitution in fact is often 

very different from the Constitution in theory. A great Caniidiap 
Jud^e, lecturing on “The Canadian Constitution in Form and’ 
in Fact”, warned bis audience at the ohtset that- much of that 
Constitution is unwritten and that much of what is written is 
or may be. misleading. 



CHAPTER ZQ 
CANADA 

Section 11 ol the British North America Act provides that “there shall 
be a Council to aid ««id advise in the Government of Canada, to be styled ‘the 
Queen’s Privy Council for Canad;*’ ; and the persons who are to be members 
of that Council shall be from time to time chosen and summoned by the 
Qovernor-Generhl and sworn in as Privy Councillors, and members thereof 
may be from time to time removed by the Governor-General.” 

2. In practice, however, the function of “aid and advice” is exercised 
by a small group of Privy Councillors — ^the Cabinet. The constitution of the 
Cabinet is, jis in England, based on convention. The main principles are that 
the Cabinet should be chosen only from the political party which commands 
a majority in the House of Commons and that only members of Parliament can 
hold Cabinet offices. There is no statutory or other written prohibition 
against a non -member being a Minister, and instances have been known of a 
Minister being for a short time without a seat in either House. But the un- 
written rule is as stated above. Appointment to all Cabinet offices is made 
by the Governor-General on the recommendation of the Premier It is the 
right and privilege of the Premier to choose his colleagues aiici to .submit 
these names to the Governor-General for appointment Every member of 
a Cabinet so chosen must, in the event of death or resignation of the Premiei 
at once rtisign his portfolio. It is open to a member of the Cabinet before a 
Government Bill is submitted to Parliament to take msue with liis colleagues 
as to the policy embodied in the measure or as to its principles or as to details 
If his colleagues refuse to accept his view and he persists in his opposition, 
constitutional u.sage demands that he resign. A Bill submitted to I*arliamcn1 
as a Government measure may — and often does — involve the fate of the 
Government Every member of the Cabinet must, therefore, support it in 
Parliament by voice and vote There can be differences of opiiuon betwocm 
members of the Cabmet on “open questions”. The difference of opinion 
should not be expressed on any motion vhich originated from the Cabinet. 

3 It is usual for the Premier of the Dominion to summon to his Cabinet 
men who are Premiers of Provincial Governments or leaders of the opposition 
in Provincial Legislatures. Men sc summoned to Ottawa are, of course, initial- 
ly without seats in the Dominion House of Commons. If they accept thc' 
Premier's offer, as they usually do, they have to resign their offices in the Pro- _ 
vincial Governments and their seats in the Provincial Legislatures, and seats 
have to be found for them in the Dominion House of Commons without delay 
These are usually secured by persuading sitting members to resign on the pro- 
mise of a ncunination to the Senate. 

4. In considering the claims of various candidates for ministerial office, 
the Premier of the Dominion, unhke the Prime Minister in England, has to 
take into account race, religion, and geographical factors. When the total 
number was 23, thltee were usually assigned to Prench-Canada and three to 
Ontario , at least one was assigned to each of the Provinces of Nova Scotia, 
New Brunswick, Manitoba, Saskatchewan, Alberta and British Columbia, 
and a '^litician of Irish extraction usually represented the English-speaking 
Roman Catholic Church. There is also a custom, though tliis is not invariably 
followed, to assign certain Cabinet offices to particular Provinces. The free- 
dom of choice of the Premier has in recent years been further restricted by the 
claims of the financial interests of Montreal and Tronoto and the tariff interests 
centring in those cities that they must have a voice in the selection of the 
minister of finance. 
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5. All Cabmots cojxtaiii two or even throe ministers without portfolio. 
Those ministers are sworn as morabors of the King’s Privy Council of Canada. 
They attend Cabinet meetings and share in the collective responsibility of 
the Cabinet. The appointment of such ministers is often made • — 

(1) to secure for the Cabinet the aid and influence of strong men wh<» 

are not free to devote them8elve.s entirely to politics , 

(2) to satisfy the claims of a Province which otherwise might not lie 

represent! d in the Cabinet ; 

(3) to honour a man who has claims on the party in power 

THE CABINET AND THE LEGISLATURE 

6 The Dominion Legislature is composed of an Upper House, styled th** 
Senate, and the House of Commons. Senators are, in fact, selected by the 
Cabinet, although under the Constitution Act, vacancies are to be filled by the 
Governor-General , the result is that when a political party is in power for a 
long time and is then defeateil in the House of Commons, its majority in the 
Upper House may still persist for a time By convention, a Ministry can 
remain in office only so long as it can command a majority in the House of 
Commons. A Mimstry must in the beginning have a worldng control of the 
House, though occasionally it can carry on with amazingly little foundation 
The rule that any defeat on an issue of importance is fatal is not acoepteil 
in Canada , the Government will not be discredited if it announces that it 
regards a matter as of comsoquence and yet overlooks a defeat. If the centre 1 
of the Legislature pas-ses from the Government, it can choose between resigna- 
tion and dissolution 

THE CABINET AND THE GOVKRNOR-GENERAL 

7 The Cabinet is the de facto Executive of the Dominion. The Governor- 
General, whenever there is a vacancy in the office, is appomteil by the King 
primarily, if not solely, on the advice of the Canadian Cabinet. In all political 
matters the Governor-General acts only on the advice of the Cabinet The 
Governor-General does not jireside at meetings of the Cabinet He can 
however, discuss and advise . but if after discu.ssion the Ministry declines to 
modify its proposed line of action, there is normally no option for the Governor- 
General but to assent, for the responsibility belongs to minister.^ and not to 
him, A Governor-General may reject advice if he can secure, in the event of 
the resignation of the Ministry in consequence of his action, a new Ministry 
which will accept responsibility ex post facto for rejection of the advice 

CHAPTER IV ' 

COMMONWEALTH OF AUSTRALIA 

The Federal Ministers are apjiointod by the Governor -General. The 
number of Ministers is at provsent limited to ton and they hold such offices a.s 
the Parliament prescribes or, in the absence of such provision, as the Governor 
General directs. No Minister c^n hold office for a longer period than thre^ 
months unless ho liecomes a kSenator or a member of the House of Repre 
sentatives. The power to advise the Governor-General is formally vested 
in the “Federal Executive Council” whose members are appointed by tlu 
Governor-General. The Ministers are all members of the Executive Counci 
and for all practical purposes they consititute the Council. There are ii 
ditioB Assistant Mip,v>Tf.T« T»ho correspond to honorary Ministers. 
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In practice, appointments of Ministers are made on the initiative of the 
Prime Minister. The number of Ministers drawn from the Senate is usually 
two. The Premier has, of course, to secure the Governor-General’s approval 
of his selection, but that is a formality, though the Governor-General has the 
right to object on personal grounds to any unfit person. In the Labour 
Governments of Australia the selection of Ministers is done by the Parlia- 
mentary caucus and this extends even to the Premier. In these cases the 
Premier’s right is reduced to the allocation of portfolios, even if so much is 
conceded. 

As in the other Dominions and the Umted Kingdom, the unity of the 
Cabinet depends on the personality of the Prime Minister and it follows, 
therefore, that on his resignation the whole body of his Mimsters are held to 
have resigned and merely to he remaining in office until routine business is 
disposed of and new' Ministers take^their place 

CABINET AND LEGISLATUKE 

Ministers must posess the confidence of a majority of the House of 
Representatives (the Lower House of tlie Legislature). On defeat in that 
House on a vital issue a Mmistry must resign unless it is granted a dissolution 
As m Canada, so too in Ausliaha, the principle tliat defeat on any issue of 
importance is fatal to the Mimstry is not rigidly accepted The Government 
will not be liiscredited if it announces that it regards a matter as of eoiisequenee 
and yet overlooks a defeat If the eontiol of the House passes fi om the Govern- 
ment through internal dissension or coalition of Opposition elements or other 
grounds, it can choose between resignation and dissolution and normally the 
latter course is preferred, for the former is regarded as an admansion of failure 
Further, practice has shown that it is a distinct advantage to be a partj’ which 
dissolves and under whose auspices an election is held 

CABINET .\ND THE GOVERNOR-GENERAL 

As in Canada, the Governor-General, whenever there is a vacancy in the 
office, IS appointed by the Crown primarily, if not solely, on the advice of the 
Cabmet in the Commonwealth. Tho Govornor-Geneial does not pre.side over 
business meetings of the Cabinet, which are summoned m the name of tho 
Premier. He acts as the constitutional head of the Government advised b} 
MinisterB. 

That a Governor-General should act on Ministerial advice is admitted 
in the Commonwealth ; but, as in Canada, with an important proviso. A 
Governor-General may reject advice if he can secure m the event of the resig- 
nation of the Ministry in consequence of his action, a new Mimstry which will 
accept responsibility expoet facto for rejection of that advice. 

CHAPTER V 

UNION OF SOUTH AFRICA 

EXECUTIVE 

'The Governor-General appoints his Ministers, not exceeding eleven in 
aumber to administer such departments of State of the Union as the Govemor- 
G«Deral-in-Coancil may establish ; they hold office during the pleasure of the 
Govemor-G^wral. No Ministw can hold ofiioe for a longer periodUthan three 
unless he is or becomes a member of either House of Parliament 
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Whenever any Minister is from any cause unahle to perfoim any of the func“ 
tions of his office, the Govcrnor-Oeneral-m-Council may appoint any monbt^ 
of the Executive Council (whether he has or has not been appointed as a Miiiistt*’ 
of State) to act for that Minister, cither generally or in the performance of any 
particular function. 

In law the body in which Ihe power to tender advice to the G'ovciiior- 
General is vested is the Executiv'^i' Council of which the Ministers arc also mem- 
bers. The Ministers of State act in an advisory capacity only in so tar as they 
are members of the Executive Council Tlio Executive (’ouned is the larger 
body— liky the rri\y Council in England — and consists o! all those peisons 
who at any time have been sworn in as Executive Counciilois, including not 
only the < xistiiig Cabinet Ministers Init also those of the jiant. The inemV ers 
of the Executive Council are nevM- dismissed, nor do they ntire from the 
Council The practice of constitutional goverimient dues not require the 
attendance of the whole Executive ( ouncil to advise tie Co\( inor-Ceiieial : 
md 'od such a course would be conlrary to all ideas of Government by a Cabinel; 
rcspxHisible to an elected Asseinblj Only those Executive Councv'lors wlio art 
present .Ministers of Statj^ aie summoned to ailvne the Governor-Gen' ral. 
Practiei! has rendered tii/* E.xeciitive < 'ouneil a more or less dormant liody 
kept: alive only by the jiliarasoi'logy of proclainatuais and other documents 
of State In tlie threory of law the < xecutive power ot tii<‘ Goveiniuent of 
the Union is vested in the Governor-General acting with the advice of the 
Executive Council but lu jiractice the Cabinet lunctions as the Executive 
Council. 

The Cabinet system in tlie Union of South Africa tollow s Entish precedents 
in every respect. The Governor-General summons the ja-rson whom he consi- 
ders the most htted for the purpose and requests him to undertake the task 
of forming the Ministry. The choice is in practice limitcii to one or other 
of the persons recognized by Pailianient as the leader of the party which 
oommands a inajoritj^ in the House of Assi-mbly. The Premier lias unfettered 
discretion in chosing a Cabinet. Ministers are chosen from party leaders and 
those members of Parliament who are prominent in jiartv Councils They 
are chosen for their administrative and political skill, or because the power 
and iniiuonce which they wield with the electors make them useful and 
necessary elements of a democratic Government The Premier is undoub- 
tedly influtmeed bj^ these considerations as well as by geographical factors 
such as endeavouring to give each province' some representation in his 
Ministry. The most striking characteristic of South African politics is the 
remarkable stability of the Ministries. There is Collective responsibility in 
tl\o Cabinet. Accordingly, on the resignation of the Premier the whole 
body of Ministers are liold to have resigned. 

THE GOVERNOR-GENERAL 

The Governor-General is appointed on a Commission countersigned by the 
Prime Minister of the Union and not by a British f^crctary of State. The 
Union Government i.« thus solely responsible for the appointment. 

THE CABINET, TEfE GOVERNOR-GENERAL AND THE LEGISLATURE 

The relations bf*tween the Cabinet and the Governor-General are sub- 
stantially the same as in Canada or Australia ; so too those between the Cabi- 
net and the Legislature. 
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CHAPTER VI 


IRELAND 

GOVERNMENT 

The Government consists of not less than seven or more than fifteen 
members. The Prmie Mini.sier (Taoiseach) is the master in his Oovcrnmont. 
Ho is nominated 1)y the Dail (as the Lower House is called) and appointed by 
the President. The Prime Minister, with the approval of the Dail, nominates 
for appointment by the President the other members of the Govtirnment. 
The Prime Minister appoints a deputy (Tanaiste) who acts for all purposes in 
his place if he dies or becomes permanently incapacitated or is temporarily 
aiisent. The Prime Minister, his deputy and the Minister in charge of the 
Finanoc Dexiartinent must be members of the Dail. ' The other Ministers must 
be in one chamber or another, but not more than two in the Senate (Seanad). 

GOVERNMENT AND THE LEGISLATURE 

2. The Government is declared by the Constitution to be responsible to 
the Dail It acts as a body and is collectively responsible for the Depart- 
ments of State AdmmisPn-od by the members of the Government. When 
the Prune Minister resigns from office the other members of the Government 
are also deemed to have resigned from office, but the Prime Minister and other 
members of Government continue in office till the appointment of their succes- 
sors. The Prime Minister can request any member of the Goverimiont to 
resign. If Tie refuses to comply“with the request his appointment can be 
terminated by the President if the Prime Minister so advises. There can- 
not be any change of Government during a period of dissolution. 

3. * The Prime Minister must resign if ho ceases to retain the support of a 
majority in the Dail unless on his advice the President allows him a dissolu- 
tion and oil the reassembly of the Dail ho secures the support of a majority 
in the Dail. 


PRESIDENT 

4. The President is elected by the people. The electorate is the same as 
that for the Dail. The election is by .secret ballot on the system of proportional 
representation with the single transferable vote Ho holds office for seven 
years from the date upon which he enters upon his office, unless before the 
expiration of that period he dies or resigns or is removed from office, or becomes 
permanently incapacitated, such incapacity being established to the satis- 
faction of the Supremo Court consisting of not less than five judges. A 
President is eligible for re-election to that office but only once. Ho shall not 
leave the State during his term of office save with the consent of the Govern- 
ment. He may be impeached for stated misbehaviour. A proposal in either 
House of the Legislature to prefer a charge against the President shall not be 
entertained unless upon a notice of motion in writing signed by not less than 
30 members of that House. Any such proposal shall be adopted by a House 
pnly upon a resolutionjof that House supported by not less than tw(j-thir^ of 
the total Infmbership thereof. When a charge is preferred by one House 
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the other House shall investigate the charge or cause the charge to be investi- 
gated. The President shall have the Tight to appear and to be represented 
at the investigation of the charge. If, as a result of the investigation, a reso- 
lution is passed supported by not less than two-thirds of the total member- 
ship of the House of the Legislature by which the charge was investigated or 
caused to be investigated, declarmg that the charge preferred against the Pre- 
sident has been sustained and that the misbehaviour, the subject of the charge, 
was such as to render him unfit to continue in office, such resolution shall 
operate to remove the President from his office. 

GOVERNMENT AND THE PRESIDENT 

5. The ])o\vors and functions conferred on the President by the Xfinsti- 
tution shall bo exercisable and p< rformable by bun only on th ■ advice of 
the Govorinnent, sav'^" whtie it is jirovided that he shall act in his absolute 
discretion or after consultation with or in relation to the Council of State, 
a ]nire]y advisory body eornpo.srd of cx-offiuo the Taoiseach, the Tanaiste, 
the Chief Justice, the President of the High (tourt, the Chainuen of the Dail 
and the Senate, the Attorney-General, any cx-Pre.sident or ex -Taoiseach or 
('x-Chief Justice or ex -President of the Free State, and such other persons not 
oxceeduig seven as may be appointed by the President, or on the advice or 
nomination of,- or on receipt of any other communication from any other per- 
son or body. No power or function conferred on the President by any law shall 
bo exercisable by him save only on the advice of the Government In the 
event of the absence of the President, or his temporary incapacity or failure 
to exercise and peiform the powers and functions of his oflSce or any of tliom 
the powers and functions conferred on the President shall Vie exercised and 
porfoimod by a Coinmission consi-ting of the Chief Justice (or in his absence 
tlie President of the High Court), the Chairman of the Dail (or m his absence 
the Deputy Cliaii'iiiaii) and the Chairman of the Senate (or in his absence the 
Dejiuty Chairman). 

6. As iii.stances oi functions which the Pre.sident maj' exercise in his 
absolute discretion or must exercise after consultation with the Council of 
State, we may mention the following : The President may in his absolute 
discretion lefuse to dissolve the Dail on the advice of a Prime Minister who 
has ceased to retain the support of a majority in the Dail The President may 
at any time after consultation with the Council of State convene a meeting of 
either or both of the Houses of the Legislature, communicate with the Houses 
by message or address — which has received the approval of Government — 
on any matter of national or puVilic importance or address a message approved 
by the Government to the nation at any time on any such matter. He may 
after consulting the Council of State but m his discretion ask the Supreme court 
for an opinion on the question of the validity of any Bill wliich he is asked to 
resign. If the report is unfavouraVde he roust reiuse to sign. In th^ case of a 
Bill carried over the head of the Senate, if, within four days of its passage, 
a majority of the members of the senate and not less than one-third of those 
of the Dail petition the President to decline signature, he may after copsulta- 
tion with the Council of State decide that the measure is of such national im- 
portaiibe that the will of the people thereon should be obtained. Thereupon 
he can sign the measure only if approved at a referendum or by a resolution 
of the Da^ passed within 18 months of his decision after a dissolution. 
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CHAPTER VU 
SWEDEN 

EXECUTIVE 

In Sweden the executive power is vested in the King who, however, acts 
only in Council. In theory, the King possesses an absolute veto ; but in prac- 
tice, the Government is carried on in conformity with the views of the Cabi- 
net which in turn derives its authority from the support it receives in the 
Legislature. The constitution does not prevent the King from acting against 
the advice of his llinisters and while the King’s decisions must always be 
countersigned by the Minister’s signature, it does not mean that responsibil- 
ity has been assumed. If the decision is unconstitutional in the opinion of the 
Minister he must refuse to countersign. Since ]') 1 1. the King has not even on 
a single occasion forced decisions not acceptable to Ins Miuistei's. The jiro- 
cedm’e prescribed bv the constitution hn^, theiefoie become a mere formality. 

CABINET AN1> THE LEGISJ.ATUBE 

2. The general principle that the Cabinet should have, the positive support 
of the ma]orit 3 ' in Parliament is not observed, nor does the Caluuet secure a 
vote of confidence before it begins to tunction. ’fhe Cabinet continues in 
office so long as it is tolerated and makes room for a new Ministiv onl\' when 
the dissatisfaction of the Legislature is inanifesl When a Cabinet crisis 
occurs, the usual course is for the Opposition that has defeated the Cabinet to 
assume responsibility for the formation of a new Mini, ‘■try . hut ocea.sionalh’ 
Parliament is dissolved in order that a new basis I'or the Mini,str 3 ' inav be tur- 
nished. Sometimes resort has also been had to brief "Livil Servants” Minis 
tries. The I.«egislature, the Riksdag, has the power to examine the function 
and labours of the Cabmet and to impeacli its members The constitution 
provides for the appointment, in each regular session of the Riksdag, of tw'o 
parliamentary officials whose special task i.s to‘ supervise, on behalf of the 
Legislature, the civil and militaiy administration of the coiintrj'. These official 
receive complaints of citizens against Government official and are empow ered 
to have recourse to the courts. This manner of safeguarding the rights of the 
citizens is said to be verj" effective in Sweden. 

CHAPTER Vm 
SWITZERLAND 
EXECLTIVE 

The executive department of the Swiss Government is the Federal 
Council. It consists of seven members elected b,v the Federal Assembly acting 
Bs a unitary bodj% i.e., the Council of State and the National Council sitting 
together under the Chairmanship of the President of the latter House. Con- 
titutional usage pre, scribes that Zurich and Berne, being among the oldest 
ot the Cantons and having the largest population, shall always be represented, 
A similar right is guaranteed in the same manner to Vaud, the largest of the 
French speaking Cantons, Usage further prescribes that another Romance 
Canton besides Vaud shall always be represented. The legal term of service 
of the Councillors is four years. There are seven separate adnainistrative 
departments, each headed by one of the Federal Councillors. In theorj', 
all important executive decisions are made by the Council as a body and the 
Council assumes corporate responsibility for them. In actual practice, 
however, many important executive decisions are made by the individual 
Councillors. Furthermore, many activities originally performed by the 
Council as a body hare been passed on to specific Councillors and by** them to 
their subordinate. 
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2. In theory, tlie executive is a servant of the Federal Assembly. This is 
implied in the Assembly's election of the Federal Council and the Assembly’s 
use of the Council as a sort of Legislative Drafting Bureau. Exeoutiv servi- 
tude is made still more obvious by the Assembly’s supervision over the 
executive The executive must secure the Assembly's previous authoriza- 
tion or subsequent ratification for all acts relating to foreign nations, armed 
forces or even tlic ordinary conduct of public administration The Assembly 
frequently issues direcfioiis in the form of resolutions or motions indicating 
the vav in which the (’ouncil’s functions are to be discharged. Though the 
Councillors are noli inembeis of the Assembty, they have the privilege of 
attending all jilenary legislative sessions or committee meetings of the 
Assembly and participating m the debat® Neither constitution nor conven- 
tion lequires the resignation of Feih ral ('oiiiicillors. should their policy con- 
flict with the Assembly's In such a case the (Councillors change their jiohcy 
in order to make it conform to the A-^semblv ‘s expressed w ill. 

3 Annually the Federal Assembly designates a member of the Federal 
Council to serve as President of the Confederation and a second member to 
serve as \’iee-f*resic!ent The constitution forbids the re-election of a serving 
President or Vicc-Piesident for a second consecutive term. Usually, the Vice- 
President suceecds the Piesideiit and the two offices rotate among the members 
of the Federal (’ouncil Although the Presidency of the Confederation is an 
office of some dignity, it has none but purely formal prerogatives, the principal 
one being that of presiding over the deliberations of the Federal Council. 

4. In the opinion of two well-known English students, “the members of 
the Federal Council ” yield to no other government in Europe in devotion to 
their country, in incessant hard work for a poor salary, and in thorough 
honesty and incorruptibility. A diplomatist who knew them well and appreci- 
ated their good qualities, aptly remarked that they reminded him of a charac- 
teristic industry of their own country that of watch making For, having to 
deal with very minute and intricate affairs, their attention is unremittingly en- 
gaged by the most delicate mechanism of government, by the wheels within 
wheels of federal and cantonal attributes, by the most careful balancing of 
relations between contending sects and churches, and by endeavours to pre- 
serve the proper counterpoise between two (French and German), not to say 
three (the third being Italian) nationalities. [Adams and Cunningham, “The 
Swiss Con-federstion’’, p. 38 ] 

CHAPTER IX 
U. S. A. 

EXECUTIVE 

The executive power is vested in the President He holds office for four 
yeai's and is chosen directly by the people through an electoral college of about 
630 members which is elected by the electors for the Congress from the 48 
States. He is the (Aommander-in-Chief of the Army and Navy of the United 
States and all the militia of the several States. He has power by and with the 
advice and consent of the Senate to make treaties, provided two-thirds of 
the Sanator.s present > oncour. Ho has also power to nominate and to appoint 
with like consent ambassadors, members of the Cabinet, judges of the 
Supreme Court, and certain other high officers. Every bill passed by the 
House of Representatives and the Senate before it becomes law must be pre- 
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sented to the President of the United States. If he approves he signs it. If not 
he returns it with his objections to the House in which it originated. If after 
such reconsideration two-thirds of that House agree to pass the Bill in its ori- 
ginal form, it is sent together with' the objections to the other House by which 
it is likewise to be considered If it is approved by two-thirds of that House 
it becomes law. The President does not take any initiative in the matter of 
legislation either directly or through his Ministers. All he does is to inform 
the Congress of the state of the nation and to recommerfd the measures which 
his experience in administration shows to bo necessary. This function is dis- 
charged by a message which the President addresses to the Congress, the most 
important being sent at the beginning of each session. 

CABINET 

2. To assist him in the administration, the President has a Cabinet of ten 
appointed by him subject to the consent of the Senate .4ny member of the 
Cabinet may be removed by the President. None of these Ministers can sit 
or vote in the Congress Tlie most important office in the Cabinet is that of 
the Secretary of State He is in charge of the State J^epartment, the chief 
duty of which is the conduct of foreiarn affairs The other important posts 
are the Secretary of the Treasury, Secretary of War, and the'^.\ttomev-Oeneral 
who is also the Minister of Justice. The Ministers are not resiionsible to anv- 
body except the President. The Ministers’ acts are legally the acts of the 
President. The Cabinet does not work as a whole. It is a group of persons, 
each individually dependent on and answerable to the President, but with no 
joint policy and no collective responsibility except such as results from their 
common subordination to the President 

3. The President is personally responsible for his acts not to the Congress 
but to the people by whom he is chosen He cannot avoid responsibility by 
alleging the advice of his Ministers, for he need not follow it and they are bound 
to obey him or retire. The adverse vote of the Congress does not affect his 
position. If he propose.s to take a step which requires money and the Congress 
refuses the requisite appropriation, the step cannot be taken Votes of censure 
will neither compel the President nor his Ministers to resign The Pre.si- 
dent, unless, of course, he is convinced that the nation has changed its mind 
since it elected him, is morally bound to follow up the policy which be professed 
as a candidate and which the majority of the nation must be held in electing 
him to have approved. If that policy is opposed to the view.s of the m'ajority 
of the Congress, it mav check it as far as it can He has got the right to 
follow his own views and principles in spite of the Congress so far as the constitu- 
tion and the funds at his disposal pennit 

4. The President and his Cabinet have no rccogm.sed spokesmen in cither 
House. The execiitiv'e has no opportunity of leading and guiding the legis- 
lature and of justifying in debates its admini'strative acts. Either House of the 
Congress or both Houses jointly can pass resolutions calling on the President 
oi his Ministers to take certain steps or disapproving steps they have already 
taken The President need nof obey such resolutions, need not oA'cn notice 
them. They do not shorten his term or limit his discretion. Either • Hduse 
of the Congress can direct a Committee to summon and examine a Mini.ster 
The Committee can do nothing more than question him. He may evade their 
questions and with impunity tell them that.he means to take his own course. 
The Congress may refuse to the President the legislation he requires a nd by 
embarrassing him seek to compel his compliance with its wishes In the 
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conduct of foreign affairs the President is obliged to bring hie policy into har- 
mony with the views of the majority ol the Senate whose consent by j^wo- 
thirds* majority is essential to the making of treaties. The Congress can 
control the President to a certain extent by refusing supplu s on si)ecial pro- 
jects. Ordinary supplies are, however, not withheld In short, the President 
cannot be turned out of the White House or deprived of his title to the obe- 
dience of all federal offleials except by a successful impeachment. 

CHAPTER X 
U. S. S. R. 

NATURE OE THE UNION 

The U. R. S. R. (Union of Soviet Socialist Republics) is a Federal State 
formed on the basis of voluntary union by 12 Soviet Socialist Rejmblics The 
Centro has wide powers ; foreign relations national defence and internal 
security (that is, police) , admission of now republics to the Union ; establish- 
ment of the economic plan for the Union ; banking, and indu.strial , agricultural, 
and commercial enterprises of all Umon sigmficancc ; money, credit, and insu- 
rance ; determination of the fundamental principles of the use of land and the 
exploitation of natural resources , determination of the lundamental principles 
of education and pulilic health ."the organization ol the judiciary , and so on. 
Not only does the enumeration cover a wide field, but “the estabhshrnetit of 
the economic plan,” whicli i.s a Central function, comprises almost every aspect 
of the life of the community and offers unlimited opportunitic.s for interference 
with the units, in spite ol the fact that the residuary or unenumoraU d powers 
are vested in them These have, indeed ‘the right indy t<p secede firm 
the U. iS. S. R.”, but any activities in this d'rection are apparently treated by 
the Soviet Courts as treasonable, so that the jiraetical vahu ol the right is- 
qucstionalilc 

LECISUATURE 

2 'Fho loghslative power of the Union belongs to the Supremt' Soviet 
which IS elee^^d for four years and eon.sists of two Cliambers with equal powers. 
The Supreme Soviet, sitting as a ! ody, elects its ‘ Presidium” consisting of a 
Chairiiian, 11 Vice-Chairmen, a Seentaiy and 24 Members. The Presidium 
ap]>ears to he a Standing (Mniniittoe of tlup Siipn me Soviet, extrcising the 
highest powers , it convenes the si-ssions of the Snjireme Soviet . it dissolves 
the Supreme Sovii-t w lien the tw o Cliamhei s iail to agree , it holds rderendums , 
it revokes th'- decisions and orders of the tounril ol People's Commissars of 
the Union (the Federal Executivi Council) and of the units, if they violate the 
law , in the intcrvaks betivcon the sessions of tin- Supn-me Soviet, it removes 
from oflieo and appoints Peo|)le’s Coinini.ssals ol tin' Union (that is, members 
of the Federal Executive Council) subject to subsvfiuent eonfirmation by the 
Su])ronie Soviet, it bestows lionours and decorations , it (xcrcises the right of 
pardon , it appoints and dismisses the High Command of the Armed Forces 
in the intervals between sessions oft In- Supreme Soviet, it has powei to declare 
war, and at all times to order mobilization, to ratify and denounce inter- 
national tre.aties ; and so on The Presidium — a '''onimiHie of the Legislature 
— thus exercises many of the executive jiowers which in British India are 
exercised by the Covernor-Ueneral and even more. 
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EXECT'TIVE 

3. The main executive and administrative organ ot state power m the 
U. S. 'S. R. is the Council of People’s Commissars of the U. S. S. R. This 
Council is appointed by the Federal Legislature— the Supreme — Soviet at a 
joint session of the two Chambers and is composed of a Chairman, a Vice- 
Chairman, the People’s Commissars ot the U. S. S. R., the Cliaiiiuan of the 
State Planning Commission and several other high oflicials The composi- 
tion has been somewhat altered sinct tlie adojition of tlu' constitution ot 1936. 
Tlie People’s Commissars of the U S. R. are in charge of the federal 
departments (People’s Commissariats of the C. S. S. R ). The Peo])lo'8 Com- 
missariats of the U. S S. R. arc of two kinds (1) All-Union and (2) Union-Re- 
piihlic. The distinction between the two groups is that the iirst is concerned 
with what arc regarded a.s purely fedeial matters, while the second deals w ith 
questions of joint concern to the centre and the units. The All-Union people’s 
Commissariats direct the branch of state administration entrusted to them 
over the entire territory of the U S. S R , eithir directly or through organs 
appointed by them The Union-Rejiublic Peojile’s Commissaiiats direct the 
branch of state atlinaiist ration entrusted to them thiough identically named 
People’s Commissariats of the units, namely, the Union n jiublics, and adminis- 
ter directly only a specific, limited number of entcr])iists as listed and sanc- 
tioned by the Presidium ot the Supreme Soviet The All-Union People’s 
Commissaiiats are Defence, Foil ign Affairs, Foreign 'J'lade, Railways, Com- 
munications. Water Transport, Heavy Industry and Dctenci Industry. The 
Union-republic People’s Commissariats are Food Industry, Light Industiy, 
Timber Industry, Agriculture, State Crain and Livestock Farms, Finance, 
Home TYado, Home Affairs, Justice and Healtli. There have been alterations 
since the constitution was adopted ; in particular, the Republics ol the U S.S.R. 
have been given powers m the sphere of foreign relations and defence. The 
umts have the right '‘to enter into direct relations with foreign States and 
conclude treaties with them” and also “to organize battle units of their own”. 

EXECUTIVE AND LEGISLATURE 

4. This Council is responsible to the Supreme Soviet of the U.S S.R., 
and accountable to it ; and, betw'oen sessions of the Supreme Soviet, to the 
Presidium of the Supreme Soviet. The Council of People’s Commissars issues 
decisions and orders on the basis of and in fulfilment of the laws in force and 
controls their execution. Decisions and orders of the Clouncil of People’s 
Commissars of the U.S S.R have obligatory force and must be earned out 
throughout the entire territory of the U S.S.R. The Council has the right, 
in respect of those branches of administration and economy which fall within 
the jurisdiction of the U.S.S.R., to suspend decisions and orders of the Councils 
of People’s Commissars of the Union republics and to annul orders and instruc- 
tions of individual People’s Commissars of the U.S. S.R. 

CHAPTER XI 
AUSTRIA-HUNGARY 

[Under the Compact of 1867 and supplementary statutes] 

The union was a political curiosity ; it was not due to any ties of affection 
or loyalty to a common Fatherland, but rather to a fear of absorption by 
Germany or Italy in the case of Austria and by Russia in the case of Hungary. 

2. There was a common monarch — Emperor of Austria and King of 
Hungary. He supervised the administration of matters comnon to both 
countries andappointd Ministers for the purpose. 
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3. The two units had a common :'.rmy, a uummon diieotiou ol foreign 
alfair.s, and, a toi minable customs union. The Ministers of the Umon were not 
rospcmsible to any Central Legislaiuie. for there was hardly any such Legis- 
lature. Even the customs tariff was euactod''m the foim of identical Acts of 
the Logislatuics of the two units functioning separately. Besides the separate / 
territories of the two units, there was joint territory , ( ven for this, apparently, 
there was no joint Legislature. 

EXECUTIVE 

4. For the administration of the common affairs, there wore three joint 
Mimstors ; the Minister of Foreign Alfairs, the Mmi.der of War, and the Minister 
of Finance Tt must he noted tlitit tln^ authority of the Joint Ministers was 
rest rioted to common affairs and that they were not allowed to direct or exor- 
ci.se any irihuoncc on affair.s of goveinment aiifctmg separatejy one ot the 
halves of tlie nioiiaicliy. The Minister of Foreign Ailairs conducted the mter- 
uational ulations of the dual monarchy and concluded international treaties, 
hut commorcial to. atics and such State treatie.s as imposeid burdens on the State 
or parts of tlio State or involved a change ot territory rccjuiied the preliminary 
as, sent ot hath units. The Ministei of War was the Head for the administra- 
tion of military ailairs, except those of the .sjiecial armies of the two units, 
lint the Slip]-’ me c oiiimand of the anny w'as \ ested in the Monarch w ho had the 
power to lake all in< asures regarding th(‘ w'hole army. It followed, therefore, 
that the total armed power of the dual monarchy tunned a whole under the 
Nuprerne command of the Sovereign 'I’ho Mmibtei ot Finance had charge of 
the finances of common affairs, prepared the joint budget and administered the 
joint State debt. 

5 The joint executive was m some measures “responsible” to a delibe- 
rative body w'hose function was practically confined to voting supplies and 
controlling the* administration by examining the accounts, addressing inter- 
pellations, and (he like. Even this body enusisted of two halves sitting sepa- 
rat.'ly except m the single case of a diifeTOnce of opinion. Each half or dele- 
gation contained 60 members and at a joint se.ssion, the number pi-esent from 
each had to he the same, any excels being excluded by lot The Ministers 
could be impeached by a concurrent vote o' t he tw u halves. As the Hungarian 
delegation was almost solidly Magyar while th(' Austrian delegation was split 
up into vaiious groups (Gormans, Poles, etc ), this system, in practice, gave an 
advantage to Hungary Indeed, it u.s< d to he said that Hungary enjoyed 70 
per cent, of the power in the Fanpire for 30 p' r cent, of the cost (In regard 
to the expenses of the joint monarchy, the arrangement was that they should 
be defrayed, as far as possible, out of the joint revenue and that any balance 
should bo paid, 70 per cent by Austria and 30 jier cent, by Hungary, that being 
about the ratio of the sums raised in 1867 liy taxation in the two countries. 
The original arrangement was valid for ten jears, but continued, with slight 
modifications, for a much longer pciiod.) 

6 Hungary had in fact a privileged jtosition : shi paid 32 per cent, of the 
cxjiensos, furnished 44. 1 per cent of tlie trouji.s, w'as given 50 per cent, of the 
powei liy law, and had 70 per cent, of the power m practice Apart from this 
feature,, the arrangement furnishes a curious instance of a joint Executive 
without a joint Legislature and of a supply-voting body distinct from the law- 
making body. Although owing to political necessity, the arrangement was 
made to work for nearly fiftj' years, the machinery was clumsy and required 
for its management and infinite amount of tact and skill. Government 
was, injaot, an endless series of compromises between legislative^bodies belong- 
ing to different races jealous of each other 
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SAFEGtJABDS FOR MINORITIES (I) 

CANADA 

WRITTEN CONSTITUTION 

Section 22*. — Of yfi momhers of tho Senate, Quebec (whicli is mainly 
French and Roman Catholic) is given 24 , Ontario (which is mainly British 
and Protestant) 24 ; Nova Scotia, New Brunswicfc and Prince Edward 
Island 24 ; the Western Provinces 24. 

This distribution was made b 3 ' the amending Act of 1916. There is thus 
parity m the Upper House for the 4 mam divisions. When the distribution 
was made, the area and population figures stood thus : — 


Pro% in< <' 

Quebec 

Ontario 

Nova Scatia 

New brunswiok 

prince Kilwao] Island 

Manitoba 

Britiali ( olumbia 

Saskatchewan 

Alberta 


Area Population 

70t> 2,003 

407 2..')23 

y .'>2 93 ■! 


■) 

I.lM 1.71'> 

) 


[The arta is in lliousaiids of «<piai a miles uno the ptipnlalmn in thonsands.) 

Section 23*. — A candii'ate for Senate from Quebec must have ])ropert 3 ' o r 
re.sidence in conslituency ; elsewhere, re.sidence in Province,. In othei words 
V Senators from Quebec represent various divisions of the Province , elsewhere 
thej’ represent their Provinces at large. This is designed to safeguard French 
Canadian interests of the rural areas in Qnehec (Poirilt’s “Evolution of the 
Dominion of Canada”, pp 2b, 270, 27 J). 

Section 51*. — llt'gulaM's n pit's 'Tit.'.liioi’ iiifie H''U /’ of t'oiamons ..ftor each 
decennial census, Quebec being alvvvs gi'/en 03 member and other Provinces 
in piopoitioii to popuialion leianvelj- 1o Quebec: that is to say, tiiere is 
assigned to each of Ibe otlicr I'lovince^ such a number of iuembor.s a.s beais the 
same piroportion to it:- jiojiulation a.s (.5 bears to the population tif Quebec. 
Tins .«ocur''s that Quel ' leprescntal ion shall not be less tlian is due to its 
population 

Section 92(1)*. — The amendment of the Provincial constitution except as 
regards the office of tlie Lieutcnant-tiovernor is a Provincial subject. 

Section 93. — V^nr^ important Restriction on legislative jiower of Province 
regaiding education. Discussed separately. [See p. 3 et seq., infra.] 
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Section 94*. — Quebec is not inc]i:cle(' while Ontario, Nova Scotia and Ne w 
Brunswick arc incliidcci in territories for- which Parliament of Cana(^ may 
make uniform laws on certain subjects 

Section 98*. —Judges fur Quebec must always be from the bar of Quebec , 
similar jirovision for otiv'i- tliroo ProvmCi-s in S 97 temporary. 

Section 133*.— En glisli uud French lioth recognised in the Legislature and 
the courts not only of ih’.idioc but also of Caiiadt. 

' OlTSlTlE -WllITTEX CONSTITUTION 

1. Under s. 41 of tiie Jlntish North America Act, the Parliament of Canada 
has power to regulate fuindiinp for the Dominion House of Commons. But 
after an unliappy atteinjit between ISS.*) and 1S98 the Dominion Parliament 
has not exercLsctl the powt-r and has in effect left the matter to the Provincial 
Legislatures. (Porritt, op cit , pp. .‘{09, 317 — 324 , Egerton’s ‘‘J'ederations 
and Unions in the British Empire”, p. 133 footnote). This is in accord vith 
federal principles. 

2. Under s. 40 of the British North Ameriea Act, the Parliament of 
Canada may re-constitute electoral di,stricts. This is usually done at the decen- 
nial re-distribution of representation. During the (Conservative regime of 
1878 — 1896, there was the most glaring gerrymnndennii o’- manipulation of 

'boundaries of constituencies, so as to make them safe for Conservative demo- 
cracy. In 1903 the Liberals introduced the practice, since followed, of refer- 
ring the re-distnbution bill to a Committee of 7, 4 Gorornment am! 3 Opposition. 
This ended the scandals of the gerrymander. Laurier, in introducing the Bill 
of 1903 said. ‘‘What reclaimed for ourselves when we were m a minority, 
we are now ready to grant to our opponents when they arc in a minority”. 
Thus tlu- afomiard against gerrymandering lests on a convention. [Porntt, 
op. cit . pp. 310—314 j 

3 It is usual for the Prime Minister of tlie Dominion to summon to his 
Cabinet Ihcmiers of Provincial Governments or leaders of the Opposition in 
Provuu'uil liOgisIature.s. If they accept the Prime Minister’s offer, as they 
almost invariably do, they must resign their seats in the Provincial Legislatures 
and an^ oflice.s tliey may hold in the Provincial Governments ()ut of 23 

tthe usiiul number wlien Porritt wTote), 3 were assigued to Quebec 
(oi Fleiu'h-Canada) , 3 to Ontaiio , 1 to each of the Provinces of Nova Scotia, 
Neiv Biunswick, Manitoba, Alberta, Saskatchewan and British Cohimbid 
There is alwav.s one English speaking Roman Catholic, usually a politician of 
Irish extraction fioni (Juebee 

4 Ministcis -without portfolio In some Dominion Cabinets there have 
been ns manv as 4, Ministers without ])ortfolio Tliey are all members of the 
Privy Coum-il of Canada. Advantages —(1) To secure for the Cabinet 
strong men ’v\ ho are not free to devote their whole time to polities , (2) to satisfy 
the claims of a piovince which might otherwise go unrepresented in the Cabi- 
net Those men are entitled to the prefi.K “Hononrable” for life. Cf. ‘ Rt Hon " 
in England. Such Ministers exist both at the Centre and m the provinces • 
in the Ontario Ministry of 1912 there were ns many as 3 without portfolio. 
“Distribution of Cabinet offices basetl on geographical considerations and on 
claims of race, religion and special financial and material interests is an inno- 
vations on the usages and traditions ot the cabinets at Westminster The 
innovation has been developed by the differing c 'liditions of Canada and the 
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United Kingdom ; by the operation of the fetleral principle ; and by the need for 
conciliating assertive interests — racial and religious — which is as old in 
Canadian politics as the ill-assorted legislative union of Upper and Lower 
Canada of 1841—1867” [Porritt, op. cit., p. 360] 

5. Equal distribution of Parliamentary offices between British and 
French. 

(1) Speaker of the House of Commons at Ottawa is ulternaU l/j British 
and French Canadian bp cltstoin. 

(2) Deputy Speaker, by lulcs of House, must possess ''full and piMCtical 
knowledge of the language which is not that of the Spealcer for the time being” : 
practically, therefore, lie must be alternately French and Biitish Canadian 

(3) Nearly all the olhoes, important and nnimixirtant, connected with 
Parliament, with the Senate as well as with the House of Commons, are dis- 
tribtited in accordance \nth these rules or usages — i e. 50 -50 These i ides and 
usages are older than (jonfcdorati'.n an equal division of office of the Hoii.se of 
Commons is regarded b_\ Quebec u.- necessary to the presentation of it.s rights 
and privileges— .as necessary a.s i. 03 ol the Biiti.sh Nortli Americ.i Act Even 
in 1020 Quebec had only 65 out of 234 n»erabers in the Dominion House of 
Commons, its population was less than one-third that of the Dominion, and it.s 
contribution to tlie Dominion leveniies le.ss than 'nie-sixth , yet thme was tliis 
distribution of offices. ‘ Practically every part leader in Canada managed 
Quebec as Sir— — — — has managed that province. \ little more than an 
equal division of the spoils of office, concessions here and concessions there to 
race and creed, and there you have the atatesmanshiii of Canadian premiers of 
both Conservative and liibeial stripe” fPorritt, op. nt . pp 360, 382-384,] 

Section 93 . — A oorajihcato. ' an<' contentions jirovision, but unavoidable. 
The section runs thus : — 

“ 93. In and for each Province the Legislature may exclusively mike laws 
■in relation to education, subject and according to the following provisions : — 

(1) Nothing in any such law' shall prejudicially affect any right or privilege 
with respect to denominationaj schools which any class of persons have by law 
in the Province at the union. 

(2) All the powers, privileges and duties at the union by law conferred and 
imposed in Upper Canada on the separate schools and school trustees of the 
-Queen’s Roman Catholic subjects shall be and the same are hereby extended to 
the dissentient schools of the Queen’s Protestant and Roman Catholic subjects 
in Quebec. 

(3) Whore in any Province a system of separate or dissentient schools exists 
by law at the union or is there after established by the Legislature of the Pro- 
vince, an appeal shall lie to the Governor-General in Council from any act or 
decision of any provmcial authority affecting any right or privilege of the Pro- 
testant or Roman Catholic minority of the Queen’s subjects in relation to 
■education. 

(4) In case any such provincial law as from time to time seems to the 
Governor-General in Council requisite for the due execution of the provisions 
of this section is not made, or in case any decision of the Governor-General in 
Council on any appeal under this section is not duly executed by the proper 
provincial authority in that behalf, then and in every such case, and as far only 
aa-the circumstances of each case require, the Parliaiacnt of Canada may make 
-amedial laws for the due execution of,the provisions of this section and of any 
■decision of the Governor-General m Council under this section”. 



Broadly Speaking a. 93(1) invalidates a “prejudicial” law : (3) allows an^ 
appeal to the Governor-General in Council even from a valid law in certain 
oases : (4) gives power to the Dominion Legislature to “execute” the appellate 
decision by remedial legislation. 

Nature, of issues that have so far risen 

[1892] .4. C. 445 Winnipenv. Barr ettarui Winnipeg v. Logan Cre'ition 

of non-seq^rian schools at public charge. 

At Union (1870). Manitoba had only sectarian schools, Catholic schools 
for Catholics and Protestant schools foi Protestants. An Act of 1890 created 
non-.s(‘ctar]an schools foi vcluch all (Catliohcs and Prote'^tants) had to pay. 
Did thi.s Act jirejiulH lally aflect ‘any right or privilege with respect to 
denoiinnation.'il schools uhich ;ui\ class of jicr-^ons iiad by law or practice* m 
the proa ince at the Union' > 

(Vnirt of Queen’s Pencil Manitoba answered — No. 

tSii]irerne Court of Canada iinainnioudy ansncied — Yes 

Privy Council aiisn ered — No 

Fioni the meie fact tliat only .'.cctarian schools were in existence until 1870 
it cannot legitiniatelv be inferied that tlicre was a privilege of never bHng 
required to siqjjioit non-sectarian .scb.ools This, at any rate, was the Privy'’ 
Council's view ; but the ca.se illustrates that different tribunals may mterpret 
the same facts differently 

[1895] A C 2t)2 Bro-nhy v A O Manitoba — The question was whether 
above .Act of 1890 affected any right or privilege of a minority m relation to 
education , not, be it noted, any right or privilege which the minoritj' had at the 
Union (1870), but any right or privilege which the minority had immediately 
before the passing of the impugned Act. 

Supreme Court of Canada answered No , Privy Council answered Yes 
Result of Privy Council's affirmative linding u as that an appeal lay to the Gov- 
ernor-t Jouoral ji Council from the .Act. of 1890 [“Provincial aurhonty” m 
iS 93 British North .America Act includes Provincial legislature ] 

[1917] A. C 62 Ottawa Separate Schools Trustees v. Mackell . — -Appeal 
from Supreme Court of Ontario. The question was whether a circular issued 
by the Education Department of Ontario in 1913 was hit by s 93 (1) and there- 
fore invalid (.'irciilar was de.signed to restrict the use of French. Both Courts 
held circulai valid. 

[Incidentally , Privy Council held that “light or privilege ' means “a legal 
right or privilege ” and does not include any practice, instruction, or privilege 
of a voluntary characterf. Also that “any class of persons” must be a class 
determined according to religious belief and not according to race or language, 
presumably because of the preceding reference to “denominational schools”. 
A class of persons having rights or privileges with reference to denominational 
schools must necessarily be a class belonging to a particular religious denomina- 
tion. 

During the pendency of the case, Ontario pa«»sed an Act to “authorize” the 
circular.] 

•The additional word* " or praotio " are in force so far as Manitoba ie conoemod. They do 
not occur in S 03 (1) of fha Britieh North America Act, 1867. 

fSee alao [1928] A. C. 363, 372 : rights and privileges must be tueh at are given by law. 
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[IQn] A. C. 76. Ottawa Sepamte Schools Trustees v. Ottawa Corpora 
iion. — The question was jvhether a oer tain provision (S. 3 of an Ontario Act 
of 1915) empowering the Minister of Education to suspend school trustees was 
valid. Sir John Simon’s contention was that it deprived the supporters of 
Roman Catholics separate schools of their right to elect trustees under the 
Separate Schools Act of 1863. 

Supreme Court of Ontario, agreeing with trial Judge, said provision was 
valid. Privy Council held invalid ^ 

f 1928] A. C. 363. Soman Catholics Separate School Trustees for I'lny (Town- 
ship) V. The King — ^Contains an elaborate discussion by Lord Haldane of S 93 
as compared w’ith the corresponding Quebec Resolution (No. 4.3) The Resolu- 
tion merely invalidated a prejudicial Provincial law : but the section grants 
relief (by w'ay of appeal to (.Tovernor-Gcneral in Council) against admimstrativc. 
unfairness also. 

The question was whether a number of Ontario laws commencing from 34 
Yict. c. 33 (ss 36, 40) were invalidated by s. 93 (1). 

Trial Judge said — No. 

Ontario Supreme Court .said — No. 

Canadian Supreme Court equally divided (3 . .3). 

Privy Council said — No. 

Decision involved full analysis of the “rights and privileges” (i.e. those 
given by law) of Roman Catholics re : denominational schools in Ontario prior to 
1867. Histoy of the development of education m Canada since the end of 
18th century examined. 

( 1 928] A . C. 200. Ilirsch v. Protestant Board of School Commissioners of 
MorUreal — The question was whether an Act of 1 903 of Quebec providing that 
Jews should for school purposes be treated as Protestants and have the same 
rights and privileges and obligations was vahd. Question arose on a reference 
made in 1925 by the Lieutenant-Governor of Quebec. 

Supreme Court of Canada — Partly No. 

Privy Council — Partly No. 

Both held Act of 1903 invalid so far as it would confer right of attendance 
at “dissentient schools” upon Jews, as if they w ere Protestants. 

What is the upshot of all these decisions ? 

(A) Questions of detailed interpretation apart, they show that the issue 
whether a particular religious denomination or religious minority had any rights 
or privileges — “by law or practice” in Manitoba and “by law” elsewhere — at 
a particular date with respect to a particular matter (denominational schools 
or education) is regarded as justiciable. 

(B) Relief has been given not only against unjust laws (by making them 
void) but also against unjust decisions of any provincial authority (by appeal 
to Governor-General in Council). 

(C) Re : 1 nterpretaticm aoto principles : — 

(1) In British North America Act “ngnta or privileges'' have been restrict 
od to rights or privilegeB given bp law. 

(2) “Cjlase of persons” in the context of s. 93(1), iias been restricted to 
classes defined by religious belief. 
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(3) Rights or privileges exercised by the Roman Catholics of a particular 
area, not by virtue of being Roman Catholics but by virtue of'iheir numerical 
superiority in the area for the time being are protected. [(1928) A. C. 200.] 

All the cases that came to Court were necessarily directed against “pre- 
judicial” laws or circulars [(1917) A. C. 62] or regulations [(1928) A. G. 363] 
and aimed at having them declared uUra mres. 

AUSTRIA-HUNGARY 

, Under the Compact of 1867 and Supplementary Statute 

The Union was a politic rl curmsity , it was not due to any ties of affection 
or loyalty to a commoii Fatherland, but rather to a fear of absorption by 
Germany or Italy in the case of Austria and by Russia in the case of Hungary. 

The two units had common .^i my a common dii‘<*ction of foreign affairs 
and a terminable customs union. Tlie Ministers of the Union were not respon- 
sible to any Central Legislature, foi there was no sueh Legislature at all Even 
the customs tariff was enacted in the form of identical Acts of the Legislatures 
of the two Units functioning separately 

Besides the separate territories of the two Units, there were the districts 
of Bosnia and Herzegovina which were joint territory; even for tliis, apparently, 
there was no joint Legislature. 

The joint executive was “responsible” to a deliberative body whose func- 
tion was practically confined to voting suj'plies and controlling the adminis- 
tration by examining the accounts, addressing interpellations, and the like. 
Even this body consisted of two halves .sitting separately except m the single 
case of a difference of opinion. Each half (delegation) contained 60 members 
and at a joint session, the number present from each had to be the same, any 
excess being excluded by lot As the Hungarian delegation was almost solidly 
Magyar while the Austrian delegation was split u]i into various gioups 
(Germans, Poles, etc.), this system, in jiractice, gave an advantage to Hung- 
ary. Indeed it used to be said that Hungary enjoyed 70 per cent of the power 
in the Empire for 30 per cent, of the cost. In regard to the expenses of the 
joint monarchy, the arrangement vas that they should be defrayed, as far as 
possible, out of the joint revenue, and that any balance should be paid, 70 per 
cent, by Austria and 30 per cent by Hungary that being about the ratio of the 
sums raised in 1867 by taxation in the two countries The original arrangement 
was valid for 10 years, but remained the same to the end except for slight modi- 
fications. Hungary liad in fact a privileged position . she paid 32 per cent, of the 
expenses, furmshod 41 per cent, of the troops, was given 50 per cent, of the 
power by law, and bad 70 per cent, of the power in practice. Apart from tlus 
feature, the arrangement furnishes a curious instance of a joint Executive 
without a joint Legislature and of a sui>ply-voting body distinct from law- 
making body. AltliOiigii the arrangement was made to work for nearly 60 
years, tlie machinery was clumsy and required an infinite amount of tact and 
skill. There was no single authority with jiowcr to settle anything and every 
measure involved negotiation between the two delegations or the two parlia- 
ments an<^ ‘government became in consequence an endless series of compromises 
between legislative bodies belonging to different races jealous of each other. 
The true source of power lay in the two parliaments and to these the joint 
Ministers had no access. Only poiitioa] necessity made chlsi ntrioate meoha- 
Tiiam workable. 

[Lowell’s “Governments and Parties in Continental Suxofe”, Vak II.] 
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SKCTIOV oy THE bTtITI'H !VOI!TU AMtUIC.V ACV JvO 18(!7 HLrEKEl) .TO UNDEll THE HEA.DlNe 

"Canada”. 

*22 In relation to the Constitution of the Senate Canada sliall be deemed to consist of 
three divisions ' 

(1) Ontario , 

J2) Quebec ; 

(3) The Jlaritime Pioviiices, Ncnn Si otia and New BiiinBwuk , 
which three divisions shall (subject to the provisions of this Act) be equally represented m tlio 
Senate ns lollows • Ontario by' 24 senators , Quebec bv’ 24senator8, and tho Maritine Provinoefi 
by 24 senators, 12 thereof lepiesentinp Nova Scotia and 12 theieoi icpresenting New Bruns 
wick. 

In the case of Quebei each of the 24 senators representing that Prov'ince shall be appointed 
for one of the 24 electoral division., ol howc'r Canada specilled in bchedulo A to Chajitei 1 of 
“Tho Consolidated Statutes of Cnmdn 

23. The qualifications of a scii.itor shall be ns follows 

(1) He shall be of the full ace of 3ii years. 

(2) He shall be eithei a iiatiiitil-hoin subject of the Queen, or a subject of the Quteii na- 
turalised by an Act of the Pailiaiuent of {Jreat Britain, oi ol the Puth!un€>nt of the United Kmg- 
doin of Cireat Britain and Ireland. oi of tho Lognjatiiro of one. of the Provinces of Uppei Canada 
Lower Canada, Canada, Nova Scotia or New BninMiuK, beloix' the union, oi of the Pailuiment 
of Canada after the union 

(3) He shall be legally or equitably seised as of fieohold fot'^his own use and benefit of lands 
or tenements held m free and coniinon socage, or seised or posscbsed for hib own use and benefit 
of lands or tenements held in fraiic-alleu oi in roture, within the Piovuice for which he is nppomt- 
ed, of the value of 4,000 dollars, over and aho vo all rentb, dues, debts, charges, moitgages and 
incumbrances due or payable out of oi chaiged on or ufTocting the same. 

(4) His real and personal piojierty shall be togethei worth 4,(100 dollars over'and abov'e his 
debts and habihtics. 

(5) He shall be resident in tho Province for which ho is ajipointed 

(6) In the case of Quebec he shall have his real jiroperty qualification in the eloetoral division 
for which he is appointed, or shall be resident in that division 

61. On the completion of the lensus m the year 1871, and of each subsequent decennial 
census, the representation of tho four Provinces shall he lo-adjusterl by such authority, in such 
manner, and from such time, as tho Parliament of Canada from time to tune provides, subject 
and according to the following rules 

(1) Quebec shall have the fixed number of 65 members. 

(2) There shall be assigned to each of the other Provinces such a number ofmembers as 
will bear the same projiortion to the number of its population (ascertamed at such oonsus) as 
the number 65 bears to the number of the population of Quebec (so aseei tamed). 

(3) In the computation of the numbei ol members for a Province a fractioi-al part not ex- 
ceedmg one-half of the whole number requisite for entitling the Provmco to a member shall be 
disregarded , but a fractional part exceeding one-half of that number shall be equivalent to the 
whole number. 

(4) On any such re-adjustment the number of members for a Province shall not be reduced 
unless the proportion which the number of the population of the Provmce bore to the number 
of the aggregate population of Canada at tho then last predeeding re-adjustment of the number of 
members for the Provmce is ascertained at the then latest census to be dimmished by one- 
twentieth part or upwards. 

(6) Such re-adjustment shall not take effect until the termmation of the then existmg 
Parliament. 


♦Amended by section I (1) (li) of “The British North America Act, 1916", which reads 
as follows : — “The divnsions of Canada m relation to tho constitution of the Senate provided 
for by section 22 of the said Act are increased fbom throe to four, the fourth division to com- 
prise the Western Provinces of Manitoba, British Columbia, Saskatchewan, and Alberta, which 
'four divisions shall (subject to the provisions of the said Act and of this Act) beequslly r^resen- 
ted in the Senate, as follows : — Ontano by 24 senators ; (Juebec by 24 senators ; the Maritime Pro- 
vinces and Prince Edward Island by 24 senators, 10 thereof representmg Nova Scotia, 10 thereof 
representing Now Brunswick, and 4 thMOof representing Prince Edward Idand ; the Westerh 
Frovinaes by 24 senators, 6 thereof representing Manitoba, 6 thereof lepresentiM British 
CoitUnbiaV thereof representing Saskatchewan, 6 thereof representing Allterta.” 

$ 
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9t. In each Provinoe the Legialeture nay exoiiuivriy maJce laws in relation to matteKi 
ooming within tne classes of subjects next hereinafter enumerated ; that is to say : — 

(1) The amendment from time to time, notwithstanding anything m this Act, of tht oou 
stitution of the Province, expect as regards the office of Lieutenant-Governor. 

'• • • • * • * • 

94. Kotwithstandmg anythmg m this Act, the Parliament of Canada may make provi- 

sion for the uniformity of all or any of the laws relative to property and civil rights in Ontario, 
Kova Scotia and New Brunswick, and of the procedure of all or any of the courts m those three 
Provmcea, and from and after the passing of any Act in that behalf the power of the Parliament 
of Canada to make laws m relation to any matter comprised m any such Act shall notwithstanding 
anything m this Act, be unrestricted , but any Act of the Parliament of Canada making provision 
or such uniformity shall not have effect urany Provmoe unless and until it is adopted and enacted 
as law by the Legislature thereof. 

98. The judges of the courts of Quebec shall be selected from the bar of that Province. 

133 Either the English or the French language may bo used by any person m the ' debates 
of the Houses of the Parliament of Canada and of the Houses of the Legislature of Quebec ; 
and both those languages shall be used m the respective records and journals of those Houses ; 
and either of those languages may be used by any person or m any pleading or process m or 
issuing from any court of Canada established under this Act, and in or from all or any of the courts 
•f Quebec. 

The Acts of tbe Parliament of Canada and o’’ the Lagialature of Quebec shall be printed and 
published m both those Iwiguages. 



SAFEaUARDS FOB MJNORllXES (U) 

1-* 

[Exeept -where otherwise indicated, the ftiUowing extracts are taken from 
"Constitutional Provisions concerning ^cial and Econo mio Policy”, published 
by the International Labour OfSoe, 1944.] 

Polish Minorities Treaty, 28th June 1918. 

The following provisions jrom the Treaty relating to the Protection of Minori- 
ties between the Allied and Associated Powers and Poland signed at Versailles, 
28th June 1919 were the model for the minority provisions included in the trea ts s 
of peace unth Austria, Hungary, Bulgaria, and Turkey, for the minority treaties 
concluded with Czechoslovakia, Yvgoslaria, Rumania, and Greece, and for the 
declarations made by Albania, Lithuania and other states at the time of their 
admission to the League of Nations. 

1. Poland ^mdertakes that tlie stipulations contained in articles 2 to 8 
of this Chapter shall be recognised a.s fundamental laws, and that no law, regu- 
lation or official action shall conflict oi inteifcH' -with these stipulations, nor 
shall any law, regulation or official action pievail over them. 

2 Poland undertakes to as.sure full and complete piotcction of life and 
liberty to all inhabitants of Polind without di.-'tinction of birth, luitionalily, 
language, race or rcligior 

All inhabitants of Poland shall be entitled to the free exercise, Avhether 
public or private, of any creed, religion or belief, whose jiractices are not in- 
consistent with public order or public morals 

7. AU Polish nationals shall be equal before the law and shall enjoy the 
same civil and political rights without distinction as to race, language or 
religion. 

Differences of religion, creed or confession shall not jirejudico any Polish 
national in matters relating to the ('iijoyment of civil or jtohtical rights, as 
for instance aclmi.s.sion to pubhc employments, functions and honours, or the 
exercise of professions find industries. 

No restriction shall be imjiosed on the free uhC by any Puli.'-h national of 
any language in private intercoinse, in commerce, in religion, in the juess or 
in publications of any kind, or at public meetings. 

Notwithstanding any establishment liy the Polish Government of an 
official language, adequate facilities shall lie gnen to Polish nationals of non- 
Polish speech for the use of their language, either orally or in wTiting, before 
the courts. 

8. Pohsh nationals who belong to racial, religious or linguistic minorities 
shall enjoy the same treatment and security in law and in iact as the other 
Polish nationals. In particular they shall have an equal right to establish, 
manage and control at their own oxjiense charitable, leligious and social insti- 
tutions, schools and other educational establishments, with the right to use 
their own language and to exorcise their religion freely therein 

9. Poland will provide in the public educational system in towns and 
districts in which a considerable projiortion of Polish nationals of other than 
Polish speech are residents adequate facilities for ensuring that in the primary 

66 
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Bohools the instruotion shall be given to the children of such Polish nationals 
through the medium of their own language. This provision shall not prevent 
the Polish Government from making the teaching ol (he Polish lai^guage 
obligator]? in the said schools. 

In towns and dietriots where there is a considerable [»i (jj)oi'tion oi Poli^ 
nationals belonging to racial, religious or linguistic minorities tliese mmorities 
shall be assured an equitable shH.re in the enjoymci t and a]»plicition of the 
suras which may bo provided out of public funds under the State, mnnici|»l 
or other budget, for educational, rt ligious or charitable purposes 

The provisions of this article shall apply to Polish citizens of German speech 
only m that part of Poland v bich was German lernloiy on 1 August 1914. 

10 Educational Coinmittcc.s appointed locally b\ the Jcwisli communi- 
ties of Poland will, siibjoft to the general control of the State, jirovide for the 
distribution of the jirojiortional share of public funds allocated to Jewish 
schools m accordance with artiti-' 0, and for the organisation and management 
of those schools. 

The ])rovisioii.s of article 9 concerning the use of hingitagcs m ‘-ciuMiK shall 
apply to these schools 

11. Jews shall not be compelled to perform anv art wlu'ii constitutes 
violation of their Sablmtii, nor shall thev be jrlaeed luider anv d'sabilitv by 
reason of their refusal to attend courts of law or to ])t!ifonn any legal business 
on their Sabbath. This ])rovi.sion however shall not exempt Jews from such 
obligation-s as .shall bo imjioscvl upon all other Polish citizcms for tlio necessary 
jiurjioses of military service, national defence or tlie j>resorvation of pubbe 
order 

Poland declares ber intention to refiain from ordering oi permitting elec- 
tions, wliotlier general or local, to bo held on a Saturdai’, nor will registration 
for electoral or otlier purposes be cornpolloj to be peifoimcd on a Saturday 

12y Poland agrees that tlio stipulations in the foregoing articles, so far as 
they affect persons belonging to racial, religious or linguistic minorities consti- 
tute obligations of international concern and shall be placed under the guarantee 
of the League of Nations. They shall not be modified witliout the assent of 
a majority of the Council of the League of Nations. The United States, the 
British Empire, Franco, Italy, and Japan hereby agi-ee not to withhold thefr 
assent from any mcKlifioation in these articles which is in due form assented to 
bv a majority of the Coiuioil of the League of Nations 

Poland agrees that any Mmnber of the Council of the ly-ague of Nations 
shall have the right to bring to the attention of the Couneil eju' infraction 
or any dnngor of infraction, of any of these obligations, and that the Council 
may thereupon take such action and gi\ e such direction as it niav deem proper 

and effective in the oireiim-'tanee.s 

«» • 

Poland further agieos that any difference of opinion as to cjuestionB of law 
or fact arising out of these articles between tho Polish Government and anv 
one of the principal Allied and Associated Powers or any other Power a 
Member of tbe Co.mcil of the League of Natioas, sluill be iield to be a dispute 
of an intcrnatiional character xmder article 14 of the Covenant of the League of 
Nations. The^ Polish Government hereby consents that any such dispute 
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ahall, if the othar party thereto demands, be referred to the Perniane it Court 
of International Justice. The decision of the Permanent Court shall be fii\al 
and shall hav'e the same force a'vd eflFect as an award under article 13 of the 
Covenant 


ESTONIA 

Constitution of 15th June 1920. 

II fundamental rights of Estonian Citizens 

21. Tin; members of minority nationalities within the confines of Estonia 
may form i .ino.sponduig autonomous institutions for the promotion ( f the 
interests of tlieir national culture and welfare in so far as these do not run con- 
trary to th*' interests of the State 

Th> Estonian Cultural Autonomy Lau- of Fibivcny 5, 1925* 

This law consists of thirty-one jiaragiaphs of which the fiisl, doclaroh the 
autonomous institutions of the national minorities to derive tlieir authority 
from the same Estonian legislation ns authorises the ostablishniont of local 
sdlf-goveniiug tristitutious. Like the latter, the minority institutions cun 
act only in accordance with the law of the land. 

Para. 2 — The competence of the mmonty autonomous institution 
includes : 

(a) The organisation, administration and sujiervision of the public and 
private educational establishments of the minority in question. 

(6) The Cli o of the other cultural needs of the minority ('oncerned and the 
administration of institutions and undei-takings created to this end. 

The self-administration of the welfare institutions of the mmorit\ is regulated 
by a special law. 

Para. 3 — ^'i'he cultural autonomous administration is ent 4 t.letl to •pnact 
bye-laws binding on its members, within the sphere efined in Para. 2. 

Para. 4 —The public school organisation of the minority is dotoniuned 
jointly by the minority-administration and the local authorities i oncerned, 
and confirmed by the Govonimont on the motion of the Minister of Education, 
who also af ti- as umpire should the mmonty-admimstration and local autho- 
rities disagree. Existing public schcsils with the language of instruction of 
the minority lomo under the control of the rainoritA' authcritios. When a 
minority school is opened, or taken over, tlie State decides what subsldifts or 
other services shall bo provided for it by the local authorities. 

Para. 5 —The organs of the national autonomy of each minority are its 
Cultural Count il and its Cultural Admuiistration. Subordinate institutions 
with local coiopetence mav also be created. 

Para. 6 . — The firiarlcial resources of the autonomous uisthut'Oiis aio 
drawn from the following sources : 

(o) Payments and other soiwices made by the State for public elementary 
and econdary schools. 

(b) tSiiuilar payments, etc,, made by the local authorities,. as docraod b} 
the State. 


*6ee ,,Ttae Future of India" by B. Oouplend, Fart HI, pp 186 — 188. 
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(c) Subsidies for cultural purposes from the State and autonomoui^ autho- 
rities.’ 

(d) Public taxes levied, if necessary, on its members by the National 
Council ; the rate and basis of such taxation to bo authorised by the Covern- 
raent on the joint motion of the Ministries of Finance and Ediuiitn n 

Para. 7. — The local authorities are released fri m the obligation to jtiov'de 
instruction for the minority wherever the minority itself has assi ined this 

duty. 

Para. 5.- -Under ‘Minority’ within the meaning of this laA’. i‘- uudin steed 
the Ccrnuiii, Russian and Swedish minorities, and any i ther niinoriti imm- 
bci my not less than 3,000 persons 

Pnra 9. — Meniborshiji of a minority is detei mined b,\ a nnlutmai i» g ster, 
on whuh Estonian citizens of the above nimoritics niav enti > ihe ic n.es if 
at least ISycarsofago Children under 18 tblluv thenationahty ol the paierts, 
Tf tho paiinOs are of diUcicmt iial nuiality, the natioiialjt\ of the ihild s dei ided 
by agnsniioat botwoeri theni , failing such agicenient. the child follows tho 
nationaliU >fthe father. A child reacliini: the age of 1 s must rcgi'-tci within 
a vcai if h<' wishes to belong to tlie minority 

Para iO— -The names of members aie erased from the legister (a) on 
death, (fi) on loss of Estonian tot .zcnshiji. (c) on then own lequisl. In lases 
(h) and (r) t.Jioy must fulfil their financal obligat:or,s up to tin md < f the 
current ve.ir Membois leaving tho register under (c) may apply fu u admis- 
sion , but the autonomous authorities have the right to refu.se the ii quest, 

Pata 11 — Voting meinlieis of the miiionty are registeicd men bers of 
full ..go out, tied to vote in communal elections 

Para. 12 — Membership <f the minnutj dies not txemjit ain person 
from Ills obligations a,s a citizen or from his local ohligatums. 

Para 13. — If, Pr unavoidable reasons, members of a minont ^ ni.il.e me 
of State or local institutions when thej* possess such institiit oiis of ilicir own, 
subsidised out of public funds, tho minority aiithoiiomous institutions must 
defray the cost. 

Para. i4.— The Coveriinient may dissolve, the Cultural Coumil when a 
now Council must be elected within three months 

Para 15 — The minority institutions oic dissvovled ; 

(а) if the Cultural Council so decides, by a two- thirds inajc n1y, cr 

(б) if the membership of the minority sinks below 3.000 . r il the re- 

gistered adult membership falls to belcw' 90 per cent, of the total 
of the minority as shown by the last census. 

Para. 16. — Minorities wishing to set up autonomous instil iitn us infpim 
tho Government to that effect. 

Para. 17. jy. regulate the elections to the first Cultural Council, layiiig 
down a procedure analogous to that of the compilation of ordinal y voting lists . 
If less than 60 per cent, of the persona registered as voters take part in the 
election, no Council is elected, and no further application can be entertaijitd 
for three years. If a sufficient number of voters take part in the elpction 
the President of the Committee appointed for the purpose (designated by the 
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minoritjr »iul «onfirm<‘d by the Government) arranges for the election of the 
Cultural Council, which again has to decide whether it wishes to exercise the 
autonomy envisaged. If it does so decide by « two-thirds majority, the State 
doolaros the autonomy to be in force, and must take all the necessai y adminis- 
trative steps within four months. If this majority is not obtained, the Council 
is diasolveil, and no further application may be made for three years. The 
coats of tlie chct'.'in arc borne by the minority. 

Pam ol -III regions whore a minority i.a in a local majnnty, the State 
may cit.ibluli a loeal natioual-eultural a«lf-govoiTiment f'w its subjects who 
an> Estonians hv nationality. 

The ivplui ibory staloiueut whieJi .leeompames this law is m many rospeots 
mo'C intiiMstinir, and indo.id mcr*' illununalmg. than the law itself In a 
pro arable P pouts r.iit how other States, not.ably Russia, had fa'led to solve 
the problem of t,ln ej-ex'stoneo of various uil'.oiiaht os within its frcntiors. 
If the pi'i.i 'i|d' of the oquality <»f rights of .ill cil izeiis is to he oflertivo, then 
ovi'r;/ lurmh.!! )f .i urno'ev m St.iti must have llm s >me nossihilities of 
ni.iiul-etl' 1. il <l iv >l ic>n ‘ it as the majority An'l ehmrh’ oaeh people 
ku iw.s it., lov i ' IiUuimI < best 

Two fnn'l nil mtil artiele> of tier Estonian eonstil iit:on are fpioted ■ 

(ft) ' Ml Est<.'i!'m ("1, /.MS an' eipial liefoic t!io hiw Differences of hntli, 
rollgio'i -lOv. -roitiis (>i nitionality cannot ho the e msc of any fas out or dn- 
cih nin it'ou in pnblif life ’ 

(6) 'Evci'' I'isj i.u.in mtrzcn is free to dotenninc Ins own nationalitv. 
If ho 0 1 ec^lo tlm P'-rsn,iall,v. the law shall do s".’ 

Ot’nr fund Wr e d I m , gnirantee members of nimontie.s mstruetion in their 
m it’ior-'-'rigu ‘s ind .all* w for the possibility of sslf-goi'crnnient on natioiial- 
n'lltiira! matt 'r-^. 

The t'mnmirtrs' s( t up to elaboiato the (’iilriiral Autonom,v Law wnirkod 
on certim pn>i'’i|ile‘ , as follow.s : — 

A.s Estonia w.i.s the first State to work out legislation of tli s kind, and 
had no fll••••'‘d its to w irk on the law Iiad to he provi.sir nal and general in 
charaeVn 

All imnorhi -s ;,'f Estonia must bo plae'ai on the same fo >ting » e given 
the svmo ipport unities of cultural dovolopniont 

Cidliiral aiitononi.v Ls eon.sidored in law as a braiuh of ‘socal solf-giweir- 
raeit’. It mii.'.t therefore be under the i.mtiol ,)f tJio Stite, like the local 
self governuient institutions. 

It must rest mrt on the territorial, but on the porsena! hasis. 

A cDar di.stmction mu.st be drawn between the cultuial dovelojment of 
the minority md its p'ditioal requirements ; this is done by exact doHmitath n 
of the sph*i ‘ of competenco of the national self-government, ard by the 
power rel lio id by the G ivornment to d ssolvo the Cultural Coumil, 'f it 
exceeds its jiow-ers, and to order now elections. 

Niitemditi’ is not taken as identical with ‘race’ ; it is determined by 
the full <k*"bi ration of the individual 

The ^.irin ‘national minority’ means all Estonian citizens whese names 
arte e ite -.<il <n the national register. 
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The law is then analysed and oommented on. The national autonoioons 
inititutio 14 Ir^al p 3rsonaUty, as institutions fulfilling public functions. 

The Qorernmont is a supervisory rather than a superior authority, except in 
so far as it has the power to dissolvo the Cultural Council. The national 
institutions enjoy, howevor, complete freedom of action within their own 
sphere of corapotonco. They arc completely froo in the choice of their organs 
aJid the olaction of thoir officials, and are treated like other State institutions 
in respect of stamp duty. oto. 

The autonomaus insbitution-s control both the juiblic and the private 
soho »ls of their mjinhors. Their school ouucils have the samo status vis-a- 
via the Miu ' stry of Educ.vsioii as th 1 local school councils of the local authorities. 
Thiy hive however, no anthonU over any schools'giving instruction in the 
minor, tv langnage but astabhshod for tho bonalit of }>onsons other than members 
of thi minority ,T!i“'y deal not only with schools but with other cultural ' 

lllStltutlOlLS. 

Tho organs aro ; tho Cultural Council and the Cultural Administration. 
As tho general principle is personal, tho Cultural Council represents all members 
of tho min ir’ty, wherever domiciled ; but its members aro elected on a local 
basis, and .subordinate councils may bo created to deal with local problems. 

Entry on tho register i.s a matter for the froo decision of tho individiial ; 
but to prevent abuses tho coiiaont of tho autonomous au^orities is required 
if parsons who have voluntarily loft tho organisation wish to re-register. 

Tho State has tho right and duty to suporvisotho activities of tho ins- 
titutions, and is thoroforo ompowerod, if necessary, to dissolve the Council 
and order niw elections. TIu minority may itself close down its own 
fmictioTvs. 

The nniimd »r of the e.vpl uitdoin stHtomout elucidate.s the final provi- 
smU'* of the U\v rol.ituig to tho system of eloction. 

HUNGARY 

Act respecting Rtligion, No. 20 of 1848. 

2. Complete equality and rocoiprocity, without disitnetion of any kind, 
are ostabhshod for all roligiou.s donomioations recoginsed by law in this 
country. 

IRELAND 
Constitution. 1937 
Religion 

44. (2) 1° Freedom of conscience and the free juofoRsion and practice 
of religion arc, subject to public order and morality, guaranteed to every 
citisen 

2* Tho state guarantees not to endow any religion. 

3* Tho stato shall not impose any duiabilitics or make any discrimination 
on the ground of religious profession, belief or status. 

4“ Legislation jiroviding State aid for schools shall not diacrimmate 
between soheols under the management of different religious denominations, 
nor be such as to affect prejudicially the right of any child to atteiwl a school 
raaeivlr^ pubUo money without attending religious instruction at that sch.ol 
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5* Every raligionB denomination shall have the r%ht to manage its own 
afiavs, own, aoqnire and administer property, movable and immovable, 
and maintain institutions for religious or charitable purposes. 

6® The property of any religious denomination or any educational insti- 
tution shall net be diverted save for necessary works of public utility and on 
payment of compensation. 


LITHUANIA 

Constitution of 1§ May, 1928. 

VII. The Right of National Minorities. 

# 

74. National minorities of citizens forming a fonsidorabie part of the 
body of citizens have the right, within the lini.ts of the laws, autonomously 
to administer thoir own national cultural sfFairs — populai- education, charity 
material aid — and to elect representative organs iti accordance wit.h procedure 
provided by the law, (.o administer those affaii’ _ 

75. The national miiuiTities lueutiouod in aiticlc 74 have the right, by 
virtue of special law.s, to levy taxes u|)ou thou- membrrs f i cultural needs 
and avail themselves if an ajipropnate portion of the amounts which are 
as^neil by the State and autonomous administrations for the needs of odu- 
oatioii and charity, if those needs are not satisfied by the general establish- 
ments maintained by the State and autonomous administrations. 

Pkoportional Repbe.sextation 

One of the best safeguards for minority rights and intorosts is the system 
of election by proport, onal. representation with the single transferable vote 
P. R.) which has already been adopted m a large nurobei- of countries. 
Switzerland is a conspicuous example : 

“In the past there wore bitter differences religious and cantonal. 
But fjr along period of years now, government has been stable. 
The responsibility for fonning a governniont rests upon parlia- 
ment ; its first duty is to elect an Executive. The S-wiss parlia- 
ment is elected by P. R. 

The late Lord Howard of Penrith, who was Britain’s representative 
at Berne, Stockholm, Madrid and Washington, and who made 
a study of the working of governments, wrote as follows ; — 

‘Two fundamental requirements of democracy, first that Govern- 
ment should be an expression of the jieople’s will and secondly 
that it should work both smoothly and stably and not be subject 
to frequent crises, seem to have been met more successfully by 
the Swiss system than by any other in the wcrld.’ [Theatre of 
Life, Chapter VII.) 

Sir Samuel Hoare (Lord Teraplewood) addressing his constituents in 
Chelsea (20th May, 1944) expressed the view that representative 
government might fonotion more satisfactorily in Europe if the 
Swiss rather timn the British form of Government was adopted. 
The New York review Free World organised (August, 1948) 
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an nnoffioial lotmd table ditoiuRion on the fntnjre of Italy. In 
this (Uscosaion/ Oolooel Bandolfo Psociardir an active mraiber 
of the Left, aaid : — '"The frequent crises of the Latin democraciee, 
which have so greatly discredited representative democracy 
can be avoided by a constitutional form like that which has 
been developed in Switzerland.’ ” [See P. R. Pamphlet No. 
91, issued by the Proportional Representation Society, 
June 1946.] 

The subject of proportional representation is important enough to be 
dealt with in a separate pamphlet. 



PROTECTION OF TRIBAL RIGHTS AND INTERESTS (I) 

{The following extracts are taken from Constitutional Provisions con- 
eerning Social and Economic PoUcy’* published by the International Labour 
Office, 1944.] 

PEEU 

Oonstilution of the Repvblic of Peru, 29 March 1933, ae amended 1936 and 1939. 

Title XI. — The native communities. 

207. The Indian communities have a legal existence and juridical perso- 
nality. 

208. The State guarantees the integrity of the property of the communi- 
ties. The law shall organise the corresponding register of real property. 

209. The property of the communities is imprescriptible and inalienable, 
except in case of expropriation on account of public utility, on payment of 
compensation. It is, moreover, not attachable. 

210. Neither the municipal councils nor any corporation i>r authority shall 
intervene m the collection or administration of the income and projierty of the 
communities. 

211. The State shall endeavour to provide by preference lands for the 
native communities which do not possess them in sufficient quantity for their 
needs, and mav expropriate lands in private ownership for this purpose, on 
payment of compensation . 

212. The State shall i.s.suc the tivi', j>enal, economic, educniional and 
administrative legislation which the pi cnliar conditions cf the natives demano. 

SYRIA 

Constitution of the State of Syria, 14 May 1930. 

Pabt V. — MiaceUaneous provisions. 

113, The affairs of the Bedouin tribes shall be under the direction of a specie 1 
Administration ; its powers shall be the subject of a law, in which considera- 
tion will be given to the special situation of these tribes. 

WESTERN AUSTRALIA 

An Act to further Amend the Constitution Act of 1889, and to Provide for the 

Better Protection of the Aboriginal Race of Western Australia, 1897, 

5 . There shall be a sub-department, to be called the Aborigines Depart- 
ment, and to be charged with the duty of promoting the welfare of the abori- 
ginal Natives, providing them with food and clothing when they would other- 
wise be destitute ; providing for the education of aboriginal children (including 
half castes), and in generally assisting in the preservation and well-being of the 
Aborigines. 

gt ^ ^ ^ ^ ^ 0 

7. It shall be the duty of the Aborigines Department ; 

(1) To apportion, distribute and apply as it may seem most fit, the 
monks by this act placed at their disposal ; 

74 
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Part XVI, — AlieTtoHon of N(U%ve land. 

Reatrielions on Alienation 

446 . • * * • • • ♦ • 

(2) Subject to the proviaions of this Act, a Native may alienate or dispose , 
of any land or of any interest therein in the same manner as a European, and 
Native land or any interest therein may be alienated or disposed of in the same 
manner as if it was European land. 

467. Alienation of customary land prohibited. — No person shall be capable 
of making, whether by will or otherwise, and whether in favour of a Native or 
of a European or of the Crown, any alienation or disposition of customary land 
or of any interest therein. 

Native Reservations. 

487. Oovemor-Oeneral in Council may establish Native reservations. — 
(1) When any Native land, whether freehold or customary, is owned by more 
than ten owners in common, whether at law or in equity, the Governor-General 
may by Order in Council, on the recommendation of a J udge of the Native land 
Court, set apart and reserve that land or any part, thereof for the common use 
of the owners thereof as a burial-ground, fishing-ground, village, landing-place, 
place of historical or scenic interest, source of water-supply, church-site, 
building-site, recreation-ground, bathmg-place, or for the common use of the 
owners thereof in any other manner. 

(2) Any Native land so set aside and reserved is herein referred to as a 
Native reservation. ' 

489. Reservations inalienable. — Land included in a Native reservation 
■hall be inalienable, whether to the Crown or to any other person, and whether 
by will or otherwise ; and no freehold order, paiiition order, or order of 
exchange shall be made in respect thereof. 

490, Ordinances as to reservations. — The Island Council may make such 
ordinances as it thinks fit for the management and control of any Native 
reservation. 

MisceRaneous. 

. 491. Native land not to be taken in execution. — ( 1 ) No interest of any person 
in customary land, and no interest of a Native in Native land, shall be capable 
of being taken in execution or otherwise rendered available by any form of 
jndieia] process for the payment of his debts or liabilities, whether in favour of 
Hjs Majesty or in favour of any other person. 

(2) Nothing in this section shall afiect the operation of any charge to which 
Native land is subject. 

PORTUGUESE COLONIES 

Organic Charter of the Portuguese Colonial Empire, 16 November 1966. 

Chattkb Yin.—Naiwes* 

231. Substantially identical with article 15 of the Colonial Act, which is in 
the following terms : “ IS. The State guarantees the protection and defence 
of the Natives of the colonies, in accordance with the principles of humanity 
and sovereignty, the provisions of this part and the international conventions 
which are at present in force or may oome into operation. 

The oobnial authorities shall prevent and punish in aooordanoe witii the 
law idl abuses against the persons and property of the Natives.*’ 



77 


232. It shall be the duty of all the (-(Honial adimnistrative authorities to 
ensure to Natives the exercise of their i ights, respect for their persons and 
property and enjoyment of the exemptions and benefits granted them by law, 
to defend them against undue exactions, violence or vexatious proceedings of 
whi(^ they may be the victims and to enfoice payment of the wages due to 
them. 

233. All the authorities a?id all settlers shall protect the Natives. It shall 
be their duty to ensure the preservation and development of the various 
peoples and contribute in every uise to the improvement of the conditions 
under which they live ; they shall be bound to support and encourage measures 
for the civilisation of the Natives and for the promotion of their affection for 
Portugal as their Mother Country 

234. Special attention shall b *. paid in the administrative division of the 
Colonies to the density of the N.xtive popuktion, its wealth, commercial 
activities and agricultural development 

235. In every Colony the N itivo jtopnlaiion shall bo organised for purposes 
of relief, public administration and mihtary defence, and wherever possible 
the services of the traditional Native authorities shall be utilised in accordance 
with the law. 

236. A general register or cen.sus of tlic Native peoples shall be organised 
and always kept in due form. 

238. The State shall set up public institutions and promote the establish* 
meat of private institutions, both being Portuguese, to protect the rights of 
Natives or for their relief and education. 

239. The ownership and possession of their lands and crops shall be 
guaranteed to the Natives by law under the terms and conditions set forth 
therein, and this principle shall be observed in all concessions granted by the 
s ate and the administration thereof shall be strictly supervised. 

240. The State shall not impose forced or compulsory labour of any kind 
for private purposes on the Natives in its Colonies, nor permit the imposition 
thereof, but shall not hinder them from procurins>.the means of subsistence by 
work. 

242-243. Substantially identical with articles 18 and 19 of the Colonial 
Act, which are in the following terras ; — 

"18. The labour of Natives in the service of the State or in that of ad- 
ministrative bodies shall be remunerated. 

19. The foUowing shall be prohibited : 

(1) All systems under which the State undertakes to furmsli native 
labourers to any enterprises wvuking for their own ooonomic development. 

(2) All systems under which the Natives in any territorial area are compel- 
led to ftimish labour to the .said enterprises for any consideration 

244 The system of contracts of eran)<«vment of Natives shall be baaed on 
. the Uberty of the individual and the right to i'air wages and relief ; the publio 
authorities shall intervene solely for purposes of supervision. 

8oU «t6-«ectto». — Natives in the Portuguese Colonies shall be ensured 
liberty to choose the occupation which they prefer, whether they engage therein 
for themsdivea or for another on their ownland or on land intendsd for that 
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purpose in the territories of the Empire. Nevertheless, the State shall re- 
serve the right of guardianship over them and endeavour to guide them to 
methods of work for themselves which will improve their individual and social' 
situation. 

246. Attention shall be paid in the Colonies to the stage of evolution of 
the various Native populations ; special Native codes shall be drawn up, which 
shall lay down for them (subject to the influence of Portuguese public and pri- 
vate law) legal systems in conformity with their various domestic and social 
customs and usages (provided that the said customs and usages are not in- 
compatible witli morality, the dictates of humanity or the free exercise of the 
sovereignty of Portugal) and efforts shall be made to bring about their gradual 
improvement. 

SOUIHERN RHODESIA 

Letters Patent providing for the Constitution of Responsible Oovernmenl. 

1 September 1923, as amended to 22 October 1937. 

40. No conditions, disabilities or roitrictio.is which do not equally apply 
to parsons of European descent shiU, without the previous consent of the 
Secretary of State, be irnpowd upon Natives (save in reHp'“ct of the supply of 
farms, ammunition and liquor) by any pcoeUmitioa, rogulitiori or other instru- 
ment issued under the provisions of any law, unless .such conditions, disabilities 
or restrictions shall have been explicitly prescribed, defined and limited in such 
law, 

41. (1) There shall bo established a Board of Trustees, which shall consist 
of a chairman, who shall be nominated and appointed by the Secretary of State, 
and two members, one of whom shall be the person for the time being holding 
the office of Chief Jus'nce of the Colony and the other shall be the person for 
the time being holding the office of Chief Native Commissioner in the Colony. 

-**«*********iti 

42. (1) The lands known as “ Native Reserves ”, which are fully des- 
cribed in the Schedule to these our Letters Patent, are hereby vested in the 
Board of Trustees, and, subject to the provisions of this section, are set apart 
for tlie sole and exclusive use and occupation of tlie indigenous Native inhabi- 
tants of the Colony. 

(2) Save in the exercise of any right which lias been heretofore acquired 
in terms of the mining laws of tlie Colony, no person other than indigenous 
Native inhabitants of the Colony shall occupy any portion of a Native reserve 
except in accordance with smh regulations as may bo framed by the Governor 
in Council with the ajiproval of the Secretary of State. 

(3) Tlie power reserved to the High Commissioner in sections lOo and 106 
of “ The Water Act, 1927 ”, and sections 16 and 18 of “ The Native Reserve 
Forest Produce Act, 1929 ”, of the Legislature of the Colony shall reman* of 
full force and effect and shall be deemed to be transferred to and vested in the 
Board of Trustees. 

(4) Tlie Governor in Council may make regulations, which shall be sub- 
jaot to the approval of the Secretary of State, for the control of ail revenue de- 
rived from the land or other natural resources of the Native reserves and for 
iw administratiqn in the interests of the Native inhabitants of such reserves. 

43. (1) Save in any special cose, and then only with Hie permission in 
initing of the Secretary of State, and subject to such conditions as he may 



79 

prescribe, which shall include adequate compensation in land, no Native rs' 
serve or any portion thereof shall be alienated except subject to the provisions 
of this section. 

(2) The Government of the Colony shall retain the mineral rights in the 
Native reserves. If the Government should require any such land for the 
purpose of mineral development or as sites of townships or for railways or 
other public works, the Governor in Council may upon good and sufficient 
cause shown, with the approval of the Board of Tnistees, order the Natives to 
remove from such land or any portion thereof and shall assign to them just 
and liberal compensation in land elsewhere situate in as convenient a position 
as possible, sufficient and suitable for their agricultural and pastoral require* 
merits, containing a fair and equitable proportion of s})rings or permanent 
water and, as far as possible, equally suitable foi their lequiremciJs in all re-s- 
pects ejs tliei land from which the3’ arc ordered to remove : 

Provided that Natives sliall not be renioveel from such land for the purpose 
of creating sites of townshifis unless tlic; Board of Trustees is satisfied that such 
sites are required for tlie develojiment of imjiortant mineral discoveries. 

(3) Anj’ land which is released from a Native reserve in terms of sub- 
section (2) of tins sertioii shall forlbwith \tsl in the Governor, together with 
any revenues accruing therefrom, for the purposes of the public service of the 
Colony, and any land which is assigned (o the Natives as compensation, w hether 
under sub-section (l)or sub-scctioii (2) of this section, shall forthwith vest in 
the Board of Trustees and become part of the Native reserves, 

44. It sliall be lawful for tiie Governor in Council, with the consent of the 
Board of Trustees, to make such adjustments of tlie boundaries of Native 
reserves as arc desirable for the purjKise of : 

(а) More clearly demarcating such boundaries by reference to natural 

topographical features or, 

(б) Better administration, 

but in the case of anj’ such adjustment the area of no Native reserve 
shall be materially affected or diminislied therebj . 

45. (1) Save in the exercise of any right given or any duty imj>osed by 
any law' of the Colony pr in the execution of the process of a compietent couit, 
no person sliall remove any Natives from aiij- kraal or fiom any land assigned 
to them for occupation except after fuU enquiry- by and by order of the 
Governor in Council. 

(2) If any person contravenes flic proMsions of the preceding sub-section, 
he shall, in addition to any other proceedings to which he may be liable, be 
guilty of an offoiico, and on conviction before the High Court of the Colony 
shall be liable to impn.sonment, with or w ithout hard labour, for any period 
not exceeding 2 years or to a fine not exceeding £100, or to both snch imprison- 
ment and such fine. 

40. No contract for encumbering or alienating land, which is the property 
of a Native and is situated in the European ai’ea as defined in “ The Land 
Apportionment Act, 1930 ”, of the Ijegislaturo of the Colony, shall be valid 
u^ess the contract is made in the presence of a magistrate, is attested b\' him 
and bears a certificate signed by him stating that the consideration for the 
oontrset is fair and reasonable and that he has sadisfied himself that the Native 
understands the transaction. 



PBOTBGTIO!f OF TRIBAL BIGHTS AND IMTliBBBTS (XI) 

Union of South Afbioa 
Tht South Africa Act, 1909. 

Section 151 . — The King, with the advice of the Privy Council, may, <m 
addresses from the Houses of Parliament of th i Union, transfer to the Union 
the government of any territories, other than the territories administered 
by the British South Africa Company, belonging to or under the protec- 
tion of His Majesty, and inhabited wholly or in jiart by natives, and upon 
such transfer the Governor-General in Council may undertake the govern- 
ment of such territory upon the terms and conditions emlxxlied in the sche- 
dule to tins Act. 


SlDHEOULK 

1. After the transfer of the government of any territory belonging to or 
under the protection of His Majesty, the Governor-General in tlouncil shall 
be the legislative authority, and may by proclamation make laws for the 
peace, order, and good government of 'such territory Provided that all 
such laws shall be laid before both Houses of Parliament within 7 days 
after the issue of the proclamation or, if Parliament be not then sitting, 
within 7 days after the beginning of the next session, and shall be effectual 
unless and untU both Houses of Parliament shall by resolutions passed 
in the same session request the Governor-General in Council to repeal the 
same, in which case they shall be repealed by proclamation. 

2 The Prime Minister shall be charged with the administration of any 
territory thus transferred, and he shall be advised in the general conduct 
of such administration by a Commission consisting of not fewer than three 
members with a secretary, to be appointed by the Governor-General in 
Ckinncil, who shall take the instructions of the Prime Minister in conducting 
all correspondence relatmg to the territories, and shall also under the like 
control have custody of all official papers relating to the territories. 

3. The members of the Commission shall be appointed by the Governor- 
General in Council, and shall be entitled to hold office foi a period of 10 
years but such period may be extended to successive further terms of 5 
years.’ They shall each be entitled to a fixed annual salary, which shall 
not be reduced during the continuance of their terra of office, and they 
shall not lie removed from office except upon addresses from both Houses 
of Parliament passed in the same session praying for such removal. They 
shall not be qualified to become, or to be, members of either House of 
Parliament. One of the members of the Commission shall be appointed by 
the Governor-General in Council as vice-chairman thereof. In case of 
the absence, illness, or other incapacity of any member of the commission, 
the Governor-General in Council may appoint some other fit and proper 
person to act during such absence, illness, or other incapacity. 

4 It shall be the duty of the members of the Commission to advise the 
Prime Minister upon all matters relating to the general conduct of the admi- 
nistration of or the legislation for, the said territories. The Prime 
Minister or another Minister of State nominated by the Prime Minister 


80 



81 


to be his deputy for a fixed period, or, failing such nomination, the vice- 
chairman, shall preside at all meetings of the Commission, and in case of 
an equality of vote shall have a casting vote. Two members of the com- 
mission shall form a quorum. In case the Commission shall consist of four 
or more members, thn e of them sliall form a quorum. 

5. Any inember of th(‘ Conmiissiori who dissents from tho decision of 
' a majority shall be entitled to have the reasons for his dis.sent recorded in 
the minutes of the Commission. 

t). 'fho rnenibi'rs of th<' ( Vimmission shall have access to all official 
papers concerning the territories, and they may deliberate on any matter 
relating thereto and tender iheir advice thereon to the Prime Mimster. 

7. Before coming to a dwuhion on any matter relating either to the 
adiiimist ration, other than i out me, of the teiritories or to legislation there- 
for. the Piinio Minister shall cause tho papers relating to such matter to he 

" deposited with the secretary to the Commission, and shall eonv^ene a meet- 
ing of the Coininishion for tlie jmiqiose of obtaining its ojiinion on such 
niattei 

8. Where it appears to the Prime Minister that the despatch of any com- 
munication or the making of any order IS urgently required, the commu- 
nication may Ix' .sent ni older made, although ii has not het-n submitted 
to a meeting of the Commission or de[)ostted tor the jierusal of the members 
thereof. In any such case tho I’lime Minister shall record the reason for 
sending the communication or making the order and give notice thert'of to 
every member. 

II Tf the Prime Minister does not accept a recommendation of the Com- 
mission or proposes to take some actum contrary to their advice, he .shall 
statri his views to the CommissKin, who shall be at liberty to jilace on record 
the reasons in support of tlieir recommendation or advice This record shall 
be laid by the Prime Minister before the Covernor-Ceneral m Council, whose 
decision in the matter shall be final. 

10. When the recommendations of the Commission liave not been accep- 
ted by the Governor-General in Council, or action not in accordance with thc-ir 
advice has been taken by the Governor-General in Council, the Prime Minister, 
if thereto requested by the Commission, shall lay the record of their dissent 
from the decision or action taken and of the Reasons therefor before both 
Houses of Parliament, unless in any case the Governor-General in Council 
shall transmit to the Commission a minute recording his opiiuon that the pub- 
lication of such record and reasons would be gravely detrimental to the public 
interest. 

11. The Govenior-General in Council shall appoint a Resident Commis- 
sioner for each territory, who shall, in addition to such other duties as shall 
bo imposed on him, prepare the annual estimates of revenue and expenditure 
for swh territory, and forward the same to the secretary to the Commission 
for tTO consideration of the Commission and of the Prime Minister. A pro- 

, olamation shall be issued by the Governor-General in Council, giving to the , 
provisions for revenue and expenditure made in the estimates as finally 
approved by the Governor-General in Councal the force of law . 
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12. There shall he paid into tho Treasury of the Union all duties of cus- 
toms levied on dutiable articles imported into and consumed in tho territories, 
and thei’e shall be jiaid out of tlu’ Treasury annuallyHowards tho cost of ad- 
ministration of each territory a sum in respect of such duties which shall bear 
to the total customs revenue of tho Union m respect of each financial year 
the same proportion as tlio average amount of the customs revcmuc of such 
territory for tli‘» completed -financial j’oars last preceding tho taking effect 
of this Act bore to the average amount of the whole customs revenue for all 
tho Colonies and lorniones mcUided m the Union received during the same 
period. 

13. If the j'cvenne of any territory for any financial year shall be msufli- 
ciont to nii'ct the exjiendituro thereof, any amount required to make good the 
dcfioiciicy luav, with tlio approval of the tiovernor-( General in Council, and on 
such teriuh and conditions and in such manner as with the like a|»i)Tova.l may 
be directed or proscribed, bo advaiice<l from the funds of any other territory. 
In default of any ,such arrangeineiit, the amoimt roquired to make good any 
such deficiency shall ho advanced by the (lovernmcnt of the Union In case 
there .shall be a surpius for any territory, such surplus shall in the first in- 
st.ince be devoted to the repay ment of any suras pit'viously advanced by any 
other territory oi by tho Union (Government to make good any deticiency 
in the rftve-uue of such territory. 

14. It shall not be >aw^ul to alienate any land m Basutoland oi any land 
forming jiart of the native roseives ui th(‘ Bochuanaland Protect oi ate and 
Swaziland from the native tribes mliabiting tliose territories 

15. The sale of intoxicating liqmir to natives shall be jirolnbited m the 
terntoiies, and no provision giving facilities for introduemg, obtaining, or 
possessing such liquor in any part of the territories less stringent than those 
exisUug at the time of transfer shall be allowed. 

10 T)ie custom, wiiere it exists, of holding piisos or other recognised 
forms of native assembly shall hi* maintained in the t<*rriLories. 

17. No differential duties or imposts on the ]»roduce of the territuiics shall 
bo levied The laws of the Union iclnting to customs and oxcisi* shall he made 
to apply to tho territories. 

18. There sliall bo fre^e intercour.so for the inhabitants of tho territories 
with tho rest of South Africa subject to the laws, including tho jiass laws, 
of the Union. 

19. Subject to tho provisions of this -schedule, all revenues derived from 
any territory shall be expended for and on behalf of such territory : Provided 
that the Governor-General in Uouncil may make special provision for the ap- 
propriation of a portion of such revenue as a contribution towards the cost of 
defence and other services performed by the Union for the benefit of the whole 
of South Africa, so however, that that contribution shaU not bear a higher pro- 
portion to the total cost of such services than that which the amount payable 
under paragraph 12 of this schedule from tho Treasury of the Union towards 
the «ost of the administration of the territory bears to the total customs re- 
venue of the Union on the average of the 3 years immediately preceding the 
year for which the contribution is made. 

20. The King may disallow any law made by the Govemor-Gerjipral in 
Council by proclamatirm for any territory within one' year from the date of th<( 
proclamation, and such Reallowance pn being made 'known by the Governor- 
General by prodamatipn shall annul the law from the day when the dis- 
allowance is so made known. 



21. The members of the Cc^mmission shall be entitled to such pensions 
or superannuation allowances as the Governor-General in Council shall 
by proclamation provide, and the salaries and pensions of such meipbers and 
alt oth6r expenses of the Commission shall be borne by the territories in the 
proportion of their respective revenues. 

22. The rights as existing at the date of transfer of officers of the public 
service employed in any territory shall remain in force. 

23. Where any appeal may by law be made to the King in Council from 
any court of the territories, such apiieal, shall, subject to the provisions of 
this Act, be made to the Appellate Division of the Supreme Court of South 
Africa. 

24. The Conirniission shall prepare an annual report on the temtories 
which shall, when approved by tlie Governor-General in Council, be laid 
before both Houses of Pailiament 

25. All bills to amend or alter the piovisions of this schedule shah be 
reserved for the signification of His Maje 8 t 3 '’s pleasure. 



PROTECTION OF THE RIGHTS OF WOMEN AND CHILDREN 


INTRODtrcnON 

This pamphlet embodies the provisions contained in various Constitutions, 
Chait^p^,' and Declarations of Policy relating to the protection of the rights 
of women and children and may be of particular assistance to the women- 
members of the Constituent Assembly. Except where otherwise indicated, 
these extracts are taken from a publication of the International Labour 
Office entitled “Constitutional Provisions concorning Social and Economic 
Policy”, 1944 . 


THE COVENANT OF THE LEACUE OF NATIONS 
2S June 1919 
Article 23 

Subject to and in accordance with the provisions of international con- , 
ventions exist^f^ or hereafter to be agreed upon, the Members of the League : 

(a) will endeavour to secure and maintain fair and humane conditions 
of labour for men, women, and children, both in their own countries and in all 
countries to which their commercial and industrial relations extend, and for 
that purpose will establish and maintain the necessary international organisa- 
tion ; 

♦ « * * # 

(c) will entrust the League with general supervision over the execution 
of agreements with regard to traffic in women and children. * ♦ * 


THE CONSTITUTION OF THE INTERNATIONAL LABOUR 

ORGANISATION 

28 June 1919 


Section II — General Principles 

• . 


Article 42 

The High Contracting Parties, recognising that the well-being, physical, 
moral and intellectual, of industrial wage earners is of Supreme international 
importance, have framed, in order to farther this great end, the permanent 
machinery provided for in Section 1, and associated with that of the League 
of Nations. 

They recognise that differences of climate, habits and customs, of eco- 
nomic opportnnity and industrial tradition, make strict uniformity in the 
conditions of labour difficult of immediate attainment. But, holtog as they 
do that labour should not be regarded merely as an article of commerce, they 
think that there are methods and principles for regulating labour conditions 
which all industrial communities should endeavour to apply, so far as their 
special circumstances will permit. 


84 



85 


Among these meJkoda and principles, the foUowmg seem to the High Con,' 
tr acting Parties to be of special and urgent importance': 

Sixth. — ^The abolition of child labour and the imposition of. such limita- 
tions on the labour of young persons as shall permit the continuation of their 
education and assure their proper physical development. 

Seventh. — The principle that men and women should receive equal re- 
muneration for work of equal value. 

Ninth — Each State should make provision for a system of inspection in 
which women should ta^ke part, in order to ensure the enforcement of the 
laws and regulations for the protection of the employed. 

Without claiming that these methods and principles are either complete 
or final, the High Contracting Parties are of opinion that they are well fitted 
to guide the policy of the League of Nations ; and that, if adopted by the 
industrial communities who are Members of the League, and safeguarded in 
practice by an adequate 6}fstem of such inspection, they will confer lasting 
benefits upon the wage earners of the world. 


(CHAPTER OF THE UNITED NATIONS 
26th June I9i6 

We the peoples of the United Nations determined 

to reaffirm faith in fundamental human rights, in the dignity and worth of the 
human person, in the equal rights of men and women and of nations large and 
small ^ 

****** 

Have lesolveA to combine our efforts to accomplish these aims. 

****** 

Article I. — The Purposes of the United Nations are : 

* * * * * * 

:L To achieve international co-operation in solving international problems 
of an economic, social, cultural, or humanitarian character, and in promoting 
and encouraging respect for human rights and for fundamental freedoms 
for ^11 without distinction as to race, sex, language or religion. ^ 


EUROPE 

ALBANIA. 

Fundamental Statute of the Kingdom of AUmnia, 1 December 1928. 

Part VI. — The Rights of Citizens 

206, The primary education of all Albanian subjects is obligatory, and 
the State schools are free. 
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AUSTRIA 


Constitution, 24 April 1934 

(Promulgated by a Proclamation of the Federal Crovemment mi. 1 May 19S4) 

Chapter II — General Rights of Citizens 

16 . ***** ♦ 

(2) Except as otherwise provided by statutory provisions, women have 
the same rights and duties as men. 


BULGARIA 

Constitution of the Kingdom of Bulgaria, 16 to 28 April 1879 

Division VII — Pitblic Education 

78. Primaiy education is firee and compulsory for all subjects of the 
Kingdom of Bulgaria. • 


CZECHOSLOVAKIA 

The. Constitutional Charter of the Czechoslovak Republic, 29 February 1920 
Section V — Rights, Liberties, and Duties op the Citizens 

Equality 

106(1) Privileges due to sex, birth, or occupation shall not be recognised. 


DAXZIG 

Constitution of the Free City of Danzig, 11 August 1920’ 

Part II — Fundamental Rights and Duties 
I — Individuals 

72, All citizens of the Free City^hall be equal before, the law. No legis- 
lation which provides for exceptions shall be admissible. 

Persons of both sexes shall have the same civil rights and duties. 

There shall be no legal privileges or disqualifications due to birth, position, 
or creed. , 

79. Mairi^e as the foundation of family life shall be placed under the 
special protection of the State. It shall be based on the principle of equal 
rights for both sexes. 

Large families shall have a claim to compensatory support. 
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Motherhood shall have a claim to the protection and support of the 
State. * 

80. The education of children to physical, intellectual, and social effi- 
ciency is the highest duty and natural right of parents. 

Thp State shall supervise the execution of these duties. 

81. The Law shall extend similar conditions of physical, intellectual, 
and social development to illegitimate children as for children born in wedlock. 

82. Young persons shall be protected against exploitation and also against 
moral, intellectual, or bodily neglect. Provisions for reformatory education ’ 
can be made 0013 ?^ by law. 

II — Public Servants 

90. All citizens of either sex shall be eligible for public appointments, in 
accordance with their qualifications and previous work. * * * 

IV — Education and Schools 

102. Education shall be compulsory for ail. It shall be afforded 
primarily by the primary school, at which eight 3 'ears of attendance at least 
shall be requireil, and also by the continuation of technical schools for young 
persons of both sexes up to the end of their eighteenth year. The maintenance 
of the State schools is the affair of the State ; it may associate the municipalities 
in these duties. 

Instruction and material required for education in the primary- and con* 
tiniiation schools shall be free of charge. 


ESTHONIA 

Cfmstitution of Jo June 1920 
II. — Fundamental Rights of Esthonian Citizens 

H. .All Esthonian citizens are equal in the eyes of law. There cannot be 
any public privileges or prejudices derived from birth, religion, sex, rank, 
or nationality In Esthonia there are no legal class divisions or titles. 

12 . Science, art, and the teaching of the ^rae are free in Esthonia. Edu- 
cation is compulsory fdr children arrived at the school age, and is gratuitous 
in elementary schools. The minority nationq^lities are guaranteed education 
in their mother tongue Education is carried out under the control of 
Government. 

* • » * * * * * 


FINLAND 

Constitution of Finland. 17 July 1919 
Title VIII - Education 

, 80, The principles of organi.sation of primary- instruction and in respect 

to the obligations of the State and municipalities to support primary schools, 
as well as on the subject of compulsory- education, shall be determined Im- law 
Instruction in the primary schools shall be free to all. 
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GERMANY 


PonsUttUion of the Chrman Beich of H August 1919 

('hapter Fundamental Righta and Duties of Germans. 

ft 

Secu’ios I. — The l^pmurrAL 

109. All Cfermans are equal before the law. 

Men and women have in principle the same civil rights and duties. 
Privileges or discriminations in public law based upon birth or rank are 
abolished 

m 

Section II— CoMMrsiTy life 

119. Mairiage, as the foundation of family life and of the preservation 
and increase of the nation, stands under tSe .special protection of the Consti- 
tution. It shall rest upon the equality of rights of both sexes. 

It shall be the duty of the State {Siant) and of the municipalities to 
maintain, the pui’ity, health, and social w'clfare of -the family. Families of 
many children shall have the right to compensatory public assistance 

Maternity idiall have the right to the protection and public assistance 
of the State. * 

120. The education of their children for physical, intellectual, and social 
efficiency is the highest duty and natural right of parents, whose activities 
shall be supervi.sed by the political community. 

121. Illegitimate children shall be given by law the same opportuni- 
'ties for their physical, intellectual, and social development as legitimate 

children. 

122. Youth shall be protected against exploitation as well as against 

moral, spiritual, or physical neglect. The State (Staai) and the municipali- 
ties shall make the necessary provisions. f 

Protective measures b 3 ' way of ‘compulsion may be instituted only by 
authority of law. 

128. All citizens without discrimination shall be eligible for public office 
in accordance with the laws and,. their capafcities and merits. 

All exceptional provisions in respect to female officials shall be abolished- 

The jiriUciples governing official relationships shall be regulated l?y na- 
tional law . 


Section IV. — Education and Schools 

146. Coii'pulsory education shall be universal. For this purpose the 
elementary school with at least eight school years, followed by the conti- 
nuation s^ool up <o the completion of the eighteenth year, shall serve 
primarily. Instruction and school supplies shall be free in eleipentary and 
continuation schools. 
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GREECE 


Constitution of 1 (14) June 1911 

CONCEENING THE PUBLIC RIGHTS OF THE CrBEEK,^ 


16. Education,^ wBch is under th<^ supreme supervision of tlie State, is 
conducted at the State expense. 

Elementary education is obligatorv for all, and is given free by the State. 

Private persons and corporations are allowed to establish private .schools 
conducted in accordance with the Constitution and the laws of tlie Realm. 


IRELAND 
Constitution, 1937 
The K.4MI1.Y 

41. (2) 1° In particular, the State recognises that by her life within the 
home, woman give.s to the State a support without which the common good 
cannot be achieved. 

2° The State shall, therefore, endeavour to ensure tliat mothers shall not 
be obliged by economic necessity to engage in labour to the neglect of their 
duties in the home. 


Educ\tion • 

42. (4) The State shall provude for tree primary education and shall 
endeavour to supplement and give reasonable aid to private and corixirate 
educational initiative, and, when the jmblic good requires it, provide other 
educational facilities or institutions with due regard, however, for the rights 
of parents especially in the matter of religious and moral formation. 


DIBECTIVE pRINClPLE.S OF' SOCIAL PoUCY 

45. (2) The State shall, in particular, direct its policy towards securing 

(i) That the citizens (all of whom, men and women equall?, have the 
right to an adequate means of livelihood) may through their 
occupations find the means of making reasonable provision for 
their domestic needs ; 

(4) 1° The State pledges itself to safeguard with especial care the 
econfemic interests of the weaker sections of the community, and, where 
necessary, to contribute to the support of the infirm, the widow, the orphan; 
and the aged. 



2° the State shall endeavour to ensure that the strength and health of 
workers, men and women, and the tender age of children shall not be abused 
and that citizens shall not be forced by economic necessity to enter avoca- 
tions unsuited to their sex, ago or strength. " 


LITHUANIA 


ConstitHhon of 15 May 1928 

H. All Lithuanian citizens, men and women, are equal before the law. 
Special privileges may not be accorded to a citizen nor may his rights be re- 
duced on account of his origin, religion or nationality. 




IX. — PiTBLio Education 


82. Primary education i.s compulsory. The law indicates the time and 
procedure for the introduction of compulsory primary, Education. 

Primary education in schools maintained by the State or by autonomous 
administrations is free. 


XIII — Social Secitiity 

99. The foundation of family life is marriage Equality of rights «f 
both sexes lies at ite base. 

Family health and social welfare are protected and maintained by special 
laws. 

Maternity is under the sjieciai protection' of the Stete. 


POLAND 

Constitnhfjii of th< Rcjjultlic ofPolavd, 17 March 1921 
Section V — CIeneral Duties and Rights of (^tizens 

102. Children without sufficient parental care, neglected with respect 
to education, have the nght to State care and aid within the limits to be 
determined by statute. 

Parents may not be deprived of authority over their children except by 
judicial decision 

Special statutes determine the protection of motherhood. 

Childij^n under fifteen years of age may not be wage earners ; neither may 
women be employed at night, or young labourers be employed in industries 
detrimental to their health i 

Permanent employment of children and young people of school age for 
wage-earning purposes is forbidden. 

118. Within the limits <rf the ©lementafly school, instruction is compulsory 
for all citizens of the.State. A statue will define the period, limits ahd manner 
of acquiring such education. 
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119. Teaching in State and self-Government schools is gratuitous. 

The State will ensure to pupils who are exceptionally able but not weU- - 
to-do, scholarships for their maintenance in secsondar^^ and academic .schools. 

Constitviion of the Republic of Poland, 23 April 1935 • 

7. (1) The rights of citizens to exercise an influence on public affairs 
shall be measured by the value of the efforts and ments of which they have 
given proof in the common interest. 

, (2) Origin, religion, sex and nationality shall not be reasons for the 

limitation of these righw. 


PORTUGAL 

Political Constitution of the Portuguese Republic, 19 March 1933 
Part T — Fundamental Guarantees 
iSectiok I— The Portugu^;se Nation 

. 1 . Tlie Portuguese State is a unitary and corporative Republic founded 
on the equality of its citizens before the law, the free access of all classes to 
the benefits of civilisation, and the participation of all the structural elements 
of the nation in its administrative life and the enactment of its laws. 

Sole paragraph — Equality before the law includes the right of provision 
with public employment in conformity with capability or services rendered 
and^Joes not admit any pnvilege of birth, titular or other nobUity. sex or 
position, subject however, where, women are concerned, to differences due to 
their nature and the welfare of the family and, in regard to the obligations 
and privileges of citizens to differences irapo.setl by varying circumstances or 
natural eonchtions. 


Section TI — ^'Fhe Citizens 

8. The following constitute the rights and individual guarantees of 
Portuguese citizens : 

(5) Freedom of education. 

Section IX — Editoation, Instruction and National culture 

4:i. The State shall oflicially maintain primary, complimentary, seconds /y 
and high schools, and institutions for advanced education. 

1. Elementary, primary instruction is obligatory and may be given at 
home, or in private or State schools. 
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, yaiiotuil Labour Statute, 23 September 1933 

Chaptkb III — Labour 
(6) Employment of women and children. 

31. The employment of women and children outside their homo shall be 
governed by special provisions in conformity with the requirements of mora- 
lity, health, maternity, domestic life, education and social welfare. 


RUMANIA 

Constitution, 20 February 1938 

Chapter 11 — Rights op Rumanians 

21. The right to impart instruction is free, subject to the conditions laid 
dowTi by the special laws, and in so far as the e.xcrcise' of this right i.s not con- , 
trarv to morals, public order or the interests of the State. 

Primary education is compuLsory. It shall be given free of charge in 
the State schools. 

• Constitution, 29 March 1923 

6 

The civil lights of women shall be established on the liasis ol complete 
■equahty of the sexes. 


SPAIN 

Labour Cluirter, 9 March 1938 

Chapter II — Regulatiou of Employment 

1 . Hours of work ; prohibition of night work for women and children , home- 
work ; prohibition of employment of mamed uomen in workshops and 
factories . — The State shall assume responsibility for constant and efficatious 
action for the protection of the worker, his life and his labour It shall 
place suitable restrictions upon hours of work, in order that the working 
day shall not be excessive, and shall safeguard labour by affording it everjf 
possible guarantee of a protective and humanitarian character. In parti- 
cular, it shall prohibit night work for women and children, regulate home- 
work and set married women free from the ties of the workshop and 
factory. 

Chai^er X — Social Welfare ahd Insurance 

2. Social insurance . — ^The various branches of social insurance, namely 
insurance against old age, invalidity, maternity, industrial -accidents, occu- 
pational diseases, tuberculosis and unemployment, shad be developed with 
a view to the organisation of a complete system of insurance. In the first 
place measures shall be taken to ensure the provision of adequate super- 
.asnuation allowances for aged workers. 
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Chapter XII — Private • Property' 

_3. The family heritage exempt from attachment . — The State recognises tlie 
family as the natural nucleus anri foundation <#■ society anfi at the same time, 
as a moral institution endowed with inalienable rights superior to any positive 
law. As a further guarantee of its maintenance and continuity the family 
heritage shall be exempt from attachment. 

Constitution of the Spanish Rejaihlic, 9 December 7931 
Part III 

CUAPTRH I — RrSHTS ANU DuTIES OF SPl.SIARDS. IXDIVIUfAL AXD 
POLITIfiL (Ioaraxtees 

2."). Xo jurkbcal privilege may be baaed upon birtli, relationship, sex 
social elan's, wealth, political ideals or religious belief 

40 All Spanvard.s, v^dthout distinction of sex. are admissible to public 
po.sts and othce.s according to their merit and capacity, except for such dis- 
abilities as the law may specify. 

('haptkr II— Family, Ecoxomto f'oxDiTioxs a\d Ci-ltyre 

4.’5 The fanuly is under the sjiecial protection of the State. Matrimony 
is based on equality of rights for both sexes, and may be dissolved by mutual 
consent or upon the petition of either of the spouses, with allegation, in such 
case, ol just cause. 

Parents are obliged to suppoit, assist, educate and instruct their children. 
The State shall supervise the performance of these duties and pledges itself to 
aid in their execution. 

Parents have the .same obligations towards children born out of wedlock 
as to those born in the married state. The civil laws shall regulate the investi- 
gation of paternity. 

No declaration shall be entered in official records or in any rgister what- 
soever as to the legitimacy or illegitimacy of births or the ci^ status of the 
parents. 

The State shall aid the infirm and aged and give protection to maternity 
and infancy, adopting the “Declaration of Geneva” or the charter of the 
rights of children.* 


‘ Tlio text of this Doolaratiou pre})aml by the Snvo the Children Internatioiuii Union is 
as follows:-- ^ 

1. The CHILD must be given the means Heeded for its noimal developinenl, both 

malerially and Bpiritually. 

2. The CHILD that is hungry must be fe<i ; the child that is siok must be nursed ; the 

child that iR baokward must be iKilped , the erring child must be reclaimed; and 
the orphan and the waif must bo sheltereil and succoured. 

3. The CHILD must be 6rlt to receive relief in times of distress. 

4. The CHILD must be put in a position to earn a livelihood, and must be protected 

against every form of exploitation. 

The CHILD must be brought up in the oonst^iousness that its talents are tobe used. 
in the service of its fellow men. 
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46. Work, m its. various forms, is a social obligation and shall enjoy the 
protection of the laws. 

The Republic shall assure to every worker the conditions necessary .for a 
fitting existence. Its social ll^slation shall regulate ; cases of insurance ' for 
illness, accident, unemployment, old age, invalidity and death , the labour of 
women and young {lersons, and especially the protection of maternity ; the 
working day and the minimum and family salary rate ; annual holidays with 
pay ; conditions of Spanish woi’keis abroad ; co-operative institutioius ; the 
economic iind legal realtionslup of factors entering into production ; the parti- 
cipation of workers in the direction, adinimatration and bonctits of eni^jrprises; 
and eiervthing connected with the protection of workers 

4g_ ‘ ' K *■ * V 

Primary m.striictic>ii shall be gratuitous and obligatory. 

=(! 1*1 » * 

(WfALONIA (lh{o\n>’CE of Si’.vi.n'I 
Domestic St/itiUe of th( frenemlitat . 20 May 1033 
Part II. — Social PRiNCii’LiiS 

h. The family is under the guardianship of the Gtneralitat. 

Matrimony is based on the equality of rights of the spouses. 

The civil laws shall determine the rights and duties of children They 
will also lay*down rule.s for the investigation of paternity and the equality of 
children bom in and out of wedlock. 

11. Primary education will lie obligatory, free and Catalan in language 
and spirit. * * ♦ ■» 

,14. Social assistance is a dutj’ of the Gcneralitat. The Gnu'ralitat wall 
provide for assistance in cases of mafernity, infancy, old age. inbrmity and 
invalidity in collaboration with the social insurance system, witli the object 
of providing workers with means to meet the contingencies to which life is 
subject. 


SWITZERLAND 

Constitutiem of the, Swiss Confederation. 29 May 1874, as Modified up to June 

1931 

CllAPTEB I. — GeMEBAL VEOVISIONS 

27 The Cantons shall make provision for elementary education, 

which must lie adequate, and be exclusively under the control of the civil 

authorities. It is compulsory and, in the public schools, free. 

* * * , * * 

. The Confederation will take the necessary measures against Cantons which 
feiii to fulfil these obligations. 

27o. Subvention shall be granted to the Cantons to aid them in carrying 
out their obligations in respect of elementary education. 

Effect will be given to this provision by legislation. 

The organisation, direction and supervision of elementaiy schools remain 
within ihe competence of tiie Cantons, subject to the provMonfl of arUole 27 
of toe Federal Constitution. 
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34. The Confederation has tiie right to make uniform regulations con- 
oeming child labour in factories, the hours of work of aduhs therein, and the 
protection of workers in unhealthy and dangerous industries. * 

54. The right to marry is placed under the protection of the Confederation. 

No impeiiiment to marriage may be based upon giounds of religious 
belief, the poverty of eithei ])arty, thcii- conduct or any other eoasiderations 
whatever of a police nature * 

* ♦ ^ ^ 

Children born belon; marriage are legitimised by the subsequent mar- 
riage of their parents. 


rURKEY 

Conditution of the Repvhlx- 20 A/.ril 1021 

Section V — RrBi.io i..\\v ot the Turks 

.S7. Rrimaiy education is obbgatoiv for all Turks and .shall lie gratui- 
tous m the Government schools 


UNION OF SOVIET SOCIALIST REPUBLICS 

Constitution (FamlanitnUd Late) of the Vni'on of Soviet Socud Republics 

5 Iko mher 1936 

(Jhartek X. — Fundamental Riouts and Duties of Citizens 

121. The Citizens of the U.S.S.R. have the right to education . 

This right is ensured by universal, comiiulsory elementary education ; 
by education, including higher education, being free of charge ; * * 

122. Women in the U. S. S R. are accorded equal rights wilh men in all 
spheres of economic, State, cultural, social and pohtical life. 

The possibility of exercising these rights is ensured to women by grant- 
* ing them an equal right with men to work, payment for work, rest and leisure, 
social insurance and education, and by State protection of the interests of 
mother and child, pre-matermty and maternity leave with full pay, and the 
provision of a wide network of matei’nity homes, nurseries and kindergartens. 


YUGOSLAVIA 

CmstitvMon of the Kingdom of Yngoslaxna, 3 September 1931 
'* 

Ghapthb II. — ^Elkmentaey Rights and Duties of Citizens 

16. In addition to State public schools, private schools may also be 
allowed within the limits of the law. 

Elementary ednoation is compolsoiy. In. th#S%to primary schools it 
is free. 



m 


06 


All schools must imjiart a moral oftucatioji and develop the civic cons- 
cience in the spirit of national unity and relij;ioiis tolerance. 

\11 educational institutions are placed under State control. 

C’HAPTEii III. — Social and Economic Provisions 
21. ;\rai‘riage, the family and children are*" under the proteetion of the 
.State, 

' AMERICA^ ^ 

UJsJTED STATES OF AMERICA 

ConstihifiOTi of the United States, 17 8Q 
Amendment XIX 
(Wotnan Suffrage) 


Section 1.’ The right ol citizens of the United Slates to voti .shall not 
be denied or abridged bv the United Statc.s or bv anv State* on account ot 
Sox. 

• Section 2. ('ongress shall have jiowor to enfonc this article by appro- 
priate legislation. 

(’HILO Lahotti AMKN^)^u:^•T* 

* (Xot in Fokc) 

Section 1. The (tongre.ss shall have powci to limit, regulate, and ])io- 
hibit the laboui of jiersoii.s under 18 years of age. 

Section 2. The power ot the several Slates is unimjiaircd by this article 
except that the operation of State laws shall lie suspcndeii to the extent neces- 
sary to give effect to legislation enacted by the Congro.ss. 

It has not been found piacticablc to include m this jiamphlet all the 
relevant provisions of the constitutions of the various States of the Ibuted 
States of America, particularly those on the subject of education. It 
should therefore, bo borne m mind that m addition to the ju-ovisions re- 
produced in the jiamphlet there may be other imjiortant jirovisions m at 
least some of the vState constitutions liearing on the topic.s dealt with in the 
pamphlet 

Arizona 

Constitution of 1912 

XVIII. 2. No_ child under the age of fourteen yciars shall be t'niplovcd 
in any gainful occupation at any time during the hours in which the public 
schools of the district in wliich the child resides are in session ; nor shall any 
child under sixteen years of age bo emplgyed underground in mines, 
or in any occupation injurious to health or morals or hazardous to life or 
limb, nor in any occupation at night, or for more than eight hours in any day. 

^ California 

Constitution of 1879 


^XX. 17J. The Legislature may, by appropridfko legislation, provide for 
the establishmeat of a minimum wage for women and minors and may pro- 
vide for the comfort, health, safety and general welfare of any and all em- 
ployees. No provision of this Cohstitution shall be construed as a limitation 


*Ibui piapoMd ameriinien t has been ratified by 28 Statos* BotifioAiJoii on behalf of 
tbrae-fourtiM of the Slatea it requited for the ootniitg into f<n:oe of an amendmeiit. 
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«pon th® aathority of the Logidature to eottfer upon Miy commission now ox 
heieafter oteated such power and authority as the L^islatnre may dee® 
leqoisite to carry out the ^ffovisidns of this section. 

18. No person shall, on aooonnt of sex, be disqualified from entering 
upon or pixrsning any lawful business, vocation, *or profession, 

Idaho 

ConsUtuUoit of 1890 

XIII. 4. The employment of children under the age of fourteen yearn 
in underground mines is prohibited. 

Loxhsiana 
Gonetiiutim of 1921 

IV. 7. No law shall be passed fixing the price of manual labour, but 
the Legidature, through a commission or otherwise, may establish mini- 
mum wages for and regulate the hours and working conditions of women and 
girls, except those engaged in agricultural pursuits or domestic service. 

XVIII. 6. A mother’s pension shall be maintained in the State. Its 
provisions shall be determined by the L^islature. 

7. (1) The Legislature may establish a system of economic security and 
social welfare, which may provide for the following : 

(c) system for the aid and welfare of mothers and children, which may 
provide : 

1. Financial assistance to needy dependent children ; 

2. For promoting the health of mothers and children, including the 

care and treatment of crippled children and children who are 
suffering from conditions which lead to cripplmg ; 

3. For the protection and care of homeless, dependent and neglected 

children, and children in danger of becoming delinquent. 

Montana 

\ Constitution of 1889 

XVIII. 3. It shall be unlawful to employ children under the age of six- 
teen years of ago in underground mines. 

Nebraska 
Constitution of 1875 

XV. 8. Laws may be enacted regulating the hours and conditions of 
employment of women and children, and securing to such employees a pro- 
per minimum wage. 

New Mexico 
Constitution of 1912 

XVn. 2. The Legislature shall enact laws requiring the proper ven- 
tilation of mines, the construction and maintenance of escapement shafts 
or slopes, and the adoption and use of appliances neoessajy to protect the 
health and secure the safety of employees therein. No children under the 
age of fourteen years shall be employed in mines. 

XX. 10. The Legislature shall enact suitable laws for the regulation 
of the employment of obildren. 
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N<»flEE D^OTA 

. CantHhUion of 1889 

XVII. 209. ThfB labour of children under twelve years of age, shall be 
prohibited in mines, factories and workshops in this State. 

Okaulhoma 
Gomtitution of 1907 

3. The employment of children, under the age of fifteen years, in any 
occupation injurious to health or morals or specially liazardous to life or limb, 
is hereby prohibited. 

4. Boys under the age of sixteen years, and women and gmls, shall not 
be employed, underground, in the opiTation of mines ; and, except in cases 
of emergency, eight hours shall constitute a day’s work underground in all 
mines of the State. 

8. Any provision of a contract, express or implied, made by any per- 
son, by wMch any of the benefits of tliis Constitution, is sought to be waived, 
shall be null and void. 

Utah 

CoMtitution of 1895 

XVI. 3. The Legislature shall prohibit : 

(1) The employment of women, or of children under the age of fourteen 
years, in underground mines. 

8. The Legislature may, by appropriate legislation provide for the 
establishment of a minimum wage for women and minors and may provide 
for the comfort, safety and general welfare of any and all employees. No 
provision of this Constitution shall be construed as a limitation upon the 
authority of the Legislature to confer upon any commission now or here- 
after created surfi power and authority as the Legislature may deem requisite 
to carry out the provisions of this section. 

Wyoming 
Constitution of 1889 

IX, 3. Nobody under the age of fourteen years and no woman or girl 
of any age shall be employed or permitted to be in or about any coal, iron 
or other dangerous mines for the purpose of employment therein ; provided, 
however, this provision shall not affect the emplnyment of a boy or female 
of suitable ago in an ofiice or in the performance of clerical work at such mine 
or colliery. 

PoEBTO Rioo (Tbbritoby or U.S.A.) 

An Act to Provide a Civil Oovemment for Puerto Rico and for Other 
Purposes, 2 March 1907 

§737. Bill of bights and kbstriotions 

The employment of children under the age of fourteen years in: every 
occupation injurious to health or morals or hazordous to life or limb is hereby 
prohibited. 



Viaam IsZiAbob (TaumiBY or l7.SJk.) 

OrgaiUe Act of the Virgin Istandt cf the United States, 22 June 2938 
1406g. Bill or siorts abs nssTBionoBs 
The contracting of polygamous or plural marriages is prohibited. 

The employment of children under the age of fourteen years in any 
occupation injurious to health or morals or hazardous to life or limb is here- 
by prohibited. 


ARGENTINA 

San Juan (Province of Argentina) 

Constitution of 20 February 2927 

31. The right to minimum of economic security is recognised to the 
inhabitants of the Province. To this end the law shall establish : the dura- 
tion of the working day fixed in relation to the requirements of health and 
the state of industrial development and of the development of agriculture 
and stock-raising ; the minimum wage fixed in relation to the cost of living ; 
a system of insurance against sickness, old age, invalidity, and protection 
for maternity, widowhood and destitute chilthen, which may provide for 
compulsory contributions ;*♦*** * 

Sanhago del Estebo (Province of Argentina) 

Constitution of 2 June 1939 

68. It is the duty of the Legislative Power : 

(32) To legislate on the rights of the young to health and education. 

BOLIVIA 

Political Constitution of Bolivia, 30 October 1938 
Section XIV 
Social Order 

122. The law shall provide regulations for compulsory insurance to 
cover sickness, accidents, involuntary unemployment, disability, old a^, 
maternity and death, discharge and re-imbursement of employees and workers, 
the work of women and minora, the maximum working day, the minimum 
salary, the weekly day of rest and holidays, annual vacations and maternity 
leave with pay, medical and hygienic attention and other social and 
protective benefits for workers. 

Section XV 

The Family 

131. Marriage, the family, and maternity are under the protection o» 
the law, 

132. The law does not recognise inequalities among children ; all have 
the same rights. ^ 

133. The iaws shaU^ provide for unattaoWble family estates. 
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134. The protection of the phyadoid, mentiJ and moral well-being of 
ehildhood is a primary duly of the State. The State shall defend the rights 
of children to a home, education, and sufficient assistance in the event they 
find themselves in a situation of abfurdonment, sioknesa, or misfortune. The 
State shall entrust the fulfilment of the provisions of this article to appropriate 
technical organisations. 


SncnoK XVin 

CvUwaX System 

164. Educaticm is the highf^it function of the State. Public instruction 
shall be organised under a single school system. The obligation of school 
attendance is generetl from seven to fourteen years. Primary and secondary 
instruction of the State is gratuitous. 


BRAZIL 

ConsUtuiion of the United States of Brazil, 10 November 1937, as Amended 
to 12 October 1942 by ConstiiuUonal Laws 1 — 8 

The National Organisation 

16. The Union shall have the sole jurisdiction to legislate on the fol> 
lolling matters : 

XXVII. The fundamental rules of defence and protection of public 
health and particularly of the health of children. 

The Family 

124. The family, constituted by indissoluble marriage, is under the 
special protection of the State. Large families will be granted compensa- 
tion in. proportion to their necessities. 

126. The complete education of their offspring is the first duty and the 
natural right of parents. The State will not hold itself aloof to this duty, 
but will collaborate, either in a principal or secondary manner, in order to 
facilitate the execution or to meet the deficiencies and omissions of private 
education. 

126. To natural children, in order to facilitate their recognition, the 
law will grant them equality with legitimate children, extending to the 
former the same rights and duties which the parents have to the latter. 

127. Childhood and youth must be the object of special care and guar- 
antee on the part of the State, which will take all measures to assure them 
physical and moral conditions of healthy life and the harmonious develop- 
ment of their faculties. 

The moral, intellectual dr physical abandonment of childhood and youth 
indicates a grave fault on the part of those who are responsible for the safe- 
guard and education and imposes, on the State, the burden of providing 
the necessary comfort and care of their physical and jtnoral preservation. 
Indigent parents have the right to invoke the aid and "protection of the 
. (Bte fosT the mairteosnoe and education of their offspring. 
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EDtfOAtiOk lim'CtTtTim* 

129. To the childhood and youth who lade the necessary reeonrees 
to obtain an education in private institutions, it is the duty of the Natum, 
the States and the mnnicipaUties, to assure them, by foiuuhng public edu* 
oational instHutions of aU grades, the possibility of receiving an edncaiioa 
adequate to their abilities, apiitudM and vocational tendencies. 

• • • • * 

It is the duty of industrial and economic syndicates, to create, in its 
own particular sphere, apprentice schools for the children of their work- 
men or their 'associates. The law will regulate the fulfilment of this duty, 
the power which belongs to the State regarding such schools, as well as 
the assistance, faeilifites and subsidies which the public authorities will grant 
them. 

130. Primary education is obh'gatory and feee. Those better favoured 
are not thereby excluded from the duty of hdping those less favoured ; 
thus, on matriculation, each student will be asked to make a moderate month- 
ly contribution for the school fund, unless he alleges, or it is evident, that he 
is unable to do so. 


Thb Economio Obdeb 

137. Labour legislation will observe, in addition, the following prin- 
ciples : 

(i) Prohibition ot work by children lees than fourteen years of age ; 
of night work by children under sixteen and, in industries 
detrimental to health, of children under eighteen and women ; 

(/) Medical and hygienic assistance to the worker and to the pregnant 
mother, assuring to the latter a period of rest before and after 
the confinement, without loss of salary ; 

Amxzoktas (State ot Bbazil) 

CoMtitution of 2 June 1935 

" In the sphere of its competence and in co-operation with the Union and the 
municipalities the State shall provide for the social order in accordance with 
the principles of justice and the necessities of collective life. With this end 
in view, it shall t^e special care ; 

(d) To assist the less favoured classes and help families whose sons shall 
be matriculated freely in the education and establishments of 
the State, books and school material being famished fireely to 
those who are recognised to be needy in acoordanoe with con- 
ditions determined by law ; 

(c) To protect old age, maternity and infancy in appropriate estab- 
lishments and protect the infirm irrespeotive of their staticix 
giving them refuge in a manner which utilises their services 
and aptitudes as far as possible. 

* • * • • 

(f) To control the sale of alooholio liquors, establishing the necessary 
limitations in a form which protects persons of lass than ei^teen 
yean against the vice of dmskenness : 



lOS 

Rxo Qbahsx Bo 8m. (Scats or Bxusn.) 

G<mt8t»tion of Jwnt IfiSS 

110. "firwy iadustrial or agrioultoral uiMtortakiiig oataide a oentm with 
a adtool and wkaie there are among the wofkere and their children at least 
ten illiterate persons shall be required to give'them {Hriniaty instruction £ree, 
the State shall indicate the teacher and furnish the school material. 

113. Within tiw oompetenee ensured to the State by the Federal Con- 
stituticm legidation shall promote : 

* * * 

(d) The regime of eight hours for manufacturing, (XHOuneicial and 
mining work, its gradual reduction by means of increases in 
the efficiency of the productive processes ; minimum wages ; 
the restriction of night work ; the .limitation of the periods of 
work of expecting nursing mothers with compulsory measures 
for the protection of their health; rest periods during working 
hours for minors between fourteen and eighteen years; the pro- 
hibition of work in manufacturing and mining for persons less 
than fourteen years of ; 

(f) As a general mie, the installation of nurseries by industrial under- 
takings which have women in their service. ^ 

115. State shall promote ; 

(a) The formation of an individual concern for health from the earliest 
ages, through primary and elementary instniotion ; 

(d) Maternity and child welfare services which may be separate or 

attached to existing hospitals ; 

116. The State shall maintain compulsory school medical inspection in 
establishments for prhnaiy' instruction. 

Sao Paclo {State of Brazil) 

ComHlution qf 9 July 1935 

79. The State and municipalities shall co-ordinate and ensure the social 
services, creating the necessary^ specialised departments, in order to ; 

(c) Protect maternity and infancy ; 

(e) Protect youth against all exploitation and against physical, moral 

and intellectual abandonment ; 

(/) Diminish infant mortality and morbidity ; 

« 80. The State and municipalities shall devote one per cent, of their res- 

pective revenues to the protection of maternity and infancy. 

84. The State shall organise its own system of education of all grades 
respecting the directions laid down by the Union. 

Svery indostrikl or ag?ricultural undertaking outside a centre with schools 
whkli has fifty workers among whom and whose children there are not less 
than ten illiterates shall be required to give them primary instruction free. 



CHILE 

ComHtution of ike ReptMic of Chile, 18 September 1826 

Qm.eamBk III— CoHSTinmoKAL Ouabaittexs 
10. The Ooaatitution guarantees to all inhabitants of the Republic ; 
(7) Freedom of ednoation 

Publio education is primarily the ocmoern of the State. 

Primary education is obligatory. 

* » * 


COLOMBIA 

Conatitution of the Republic of Colombia, 5 August 1886 

* 

Title III. — Civil Rights and Social Guarantees 

36. The freedom of education is guaranteed. The State, however, shall 
have supreme control and power of inspection of the educational institutions, 
whether public or private, in order to ensure the fulhlment of the social pur* 
poses of education and the best intellectual, moral, and physical training 
of the students. 

Primary instruction shall be free in the schools of the State and obligatory 
to the extent defined by law. 


COSTA RICA 

Constitution of the Republic of Costa Rica, 7 December 1871, as Amended to 

1942 

Title III 

Section III. — Social Guarantees 

61. The State of Costa Rice has a social function which consists in procur- 
ing for all the inhabitants of the country a minimum of well-being correspond- 
ing to political liberties which they enjoy; the State will accomplish this 
social function by the rationalisation of the production, distribution and con- 
sumption of wealth, by giving to the worker the special protection to which he 
has a right, by protecting mothers, chddren and the old who are unable to 
work and by adopting all measures calculated to ensure collective progress 
and tranquility. 

62. Equal pay, irrespective of sex, shall be due for equal work performed 
under indentioal conditions. 

63. Sooial insurance is declaiwd to be an abacdute and inalienable right 
of all manual and intellectual workers; it shall be based on the system of 
compulsory contributions payable by the State, the employers and the workers 
themselves, for the purposo of protecting the wages or salaries of workers 
efficaciously against the social risks of sickness, mvalidity, n^^temity, old 
age, death, involunteiy unemployment and other risks specified by law. The 
eost of insurance against industrud accidents slmll be defrayed exclusively 
by the employe. 
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l%e eod&l iosuranoe fimda or resttVM shall not be liable to tnu&sferenee 
and they shall not be utilised for purpose other than those for vhioh they 
ware constituted. 

Social insurance shall be administered and directed by an autonomous 
institution entitled “The Costa Bioan Social Insurance Fund”. 

• • • 

Tmjit V— Eduoattoh 

67. Primary education is compulsory, free and paid for by the Nation. 
It is under the direction of the Ezeoutire Power. 


* CUBA 

CotuMuium of At BepubUe of Cvba, 5 Jvly 1940 
Titls rv. — ^F undzmzntai. Rioetts 

♦ Sbction I. — Individual Rights 

20. AU Cubans are equal before the law. The Republic reeognises neither 
personal exemption nor privileges. 

All disorimination by reaeon of sex, race, colour, class, or any other that 
detracts fiom human di^ty, is declared unlawful and punishable. 

The sanctions incurred by thcrae who violate this precept shall be eetab' 
Ikhed by law. 

Titlk V. — Thx Family and CTTLTtrBB 
Sbction I. — ^Tbb Family 

43. The family, maternity and marriage have the protection of the 
Nation. 

Marriage ahaO be valid only when performed by officers with legal capacity 
to do so. Judicial matrimony is gra^ and shall be maintained by law. 

Materimony is the legal basis of the family and shall rest on an absolute 
equality of rights for both spouses ; its economic regime shall be organised 
in accordance with this pnnciple. 

A married woman has full civil capacity and does not require permission 
(M anthorisation from her husband to control her property, f^ly engage in 
commerce or industry, or exercise any profession, trade or art, and to dispose 
of the proceeds of her labour. 

Marriage can be dl^Ived by agreement of the spouses or on petition of 
ejther of the two for the reasons and in the manner established by law. 

The courts shall determine those oases in which for reasons of equity, 
a union between persons with legal capacity to marry shall, because of its 
gtaidlily and exceptional nature, be given the same status as civil marriage. 

Living aUowanoes for the woman and the children shall enjoy pereferenoe 
over every other obligation, and against that preference no plea can be made 
(jf non-attachability of anv property, salary, pension <nr economic income, 
regardless ctf its kind. 

Unless the woman has proven means of subsistence or is declared gailty« 
aai idlowanoe tiiall be &Eed foriber in proportion to the financial potion 
of the husband sad also taking into account the needs of social Im This 
tShvrmot shall be paid and guonuxteed by tim divtneed brntiwnd and ihefl 



O0ltkia«iinti| detdment to tlie allowanoe 

that will be fixed for each didd, whiebisiiwt'also be guaraateed. ^ 

.^[)e^«ate pmialtLes ehaU be imposed by law on t^ose who, in case of 
diT<H^, of eOpaaation or for any otW reason, seek to escape or dude that 
responsibility. 

44. Parents are bound to support, aid, train and educate their children 
and the latter to rdspeot and aid their parents. The law shall see to the ful< 
filment of these duties, by adequate and sanctions. 

Children bom out of wedlock to a person who at the time of conception 
was competent to marry have the same rights and duties as specified in the 
preceding paragraph, except as to what the law prescribes with rmpect to 
inheritance. To this end, the same rights shall pertain to those bom out of 
wedlock to a married person, when such person acknowledges them, or the 
relationship is declared by a court decision. Investigation of paternity shall 
be regulat^ by law. 

All qualifications as to the nature of the relationship ore abolished. No 
statement whatever shall be entered, differentiating births, nor as to the 
marital status of the parents, in the birth records, nor in any certification, 
record of christening or certificate referrii^ to the ralationship. 

46. The fiscal regime, insurance and social aid shall be applied in accord 
anoe with the standards of protection for the family, established in this 
Constitution. 

Childhood and youth are protected against exploitation and moral and 
material abandonment. The Nation, Provinces and. municipalities shall 
organise adequate institutions for the purpose. 

Section II.— Cultubk 

48. Primary instmction is obligatory for minors of school age, and it 
shall be furnished by the Nation, without prejudice to the co-operation en* 
trusted to municip^ initiative. 

Both this instruction and pre-primary and vocational instruction shall 
be gratis when given by the Nation, Province or municipality. The neces- 
sary school supplies shall also be gratis. 

Lower secondary instruction and edl higher instmction furnished by tha 
Nation or the municipalities shall be gratis, excluding specialised pre- 
university and university study. 

* * * * # 

So far as possible, the Republic shall offer scholarships for the enjoyment 
of official instmction that is not gratis, to youths who, having shown out- 
standing vocation and aptitude, are prevented by insufficient resources from 
taking such studies for their own account. 

62. Financial provision for all public instruction shall be made in the bud- , 
gets of the Nation, the Province or the municipality, and it shall be under 
tile technical and administrative direction of the Ministry of Education, except 
such teaching as by its special nature is dependent on other Miristries. 

The bud^ of the Ifinistty Education shall not be less than the ordi- 
nary budget any otbw MinMry, except in case of an emergency declared by 
law. , 



The BMOititiy of pnnni^ toodiBn muik iM>t bi ony om» Iw Imb 
than one-millioQ^of tiw total budgetof Nathm. 

*** AU positions in liie direction and supervision of offioiad p^mary 
inetrnotion shall be filled by tedinieal graduates of tlm corresponding Uni- 
versity course. 

* « * * * * 

Titlb VI. — Labour and PnoiPRBTy : Sbc. I. Labour 

66. A maximum day’s work can not exceed eight hours. This maximum 

oanberedttcedtosixhoursdaily for those over 14 and less than 18 years of age. 
a * « * * a 

Work and apprenticeship of minors of less than 14 years is prohibited. 

68. No difference can be established between married and unmarried 
women with respect to their work. 

Protection for maternity among the working class shall be regulated by 
law, which shall extend it to women employees. 

A pregnant woman cannot be dischai^ed from her work, nor shall she be 
required to effect, in the three months prior to childbirth, labour requiring 
considerable physical effort. 

During the six weeks immediafely preceding childbirth, and the six that 
follow it, ^e shall enjoy compulsory rest, with compensation equal to what 
she was paid for working, retaining her position and all the rights attached 
to it and covered by her labour contract. In the nursing iieriod she shall 
be allowed two special rest periods a day, of one-half hour each, to nurse 
hec child. 


DOMINICAN REPUBLIC 

CoTMtitutian of the Dominican Republic, 10 January 1942 
Title IT. — Indivtoual Riohts 

6. The following are declared to be a sacred part of the human jicrso- 
nality : 

(4) The freedom of instruction. Primary education shall be subject to 
the supervision of the State, and shall be compulsory for minors of school 
age, in the form established by law'. In the official institutions, as well as in 
agricultural schools and schools of manual arts and domestic economy, such 
instruction shall be free 


ECUADOR 

Political Constitution of Ecuador, 23 December 1906 

Title V.--Of the National Guarantees 

16. Education is free, with no restrictions other than those indicated in 
the respective law's ; the national and municipal educational codes shall, 
however, be lay and secular. Primary education and that of arts and crafts 
gratuitous ; the former is, moreover, compulsory, but without prejudice 
to the tight of parents to give their children su^ education as thall seem good 
to them. 
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QBEENLAND 


JkmtA Lou on AdminiHration of Oreenlcmd, 18 April 192S 
‘ {b\ Adiokistbativb oboans in Gbbbitland. 

IV.~Chubch and School Adhinistbation. 

Primary Schooh 

25. It is obligatory for every healthy child who has attained the ago 
of 7 years, whether his parents are Danish or Greenlandic, to attend school 
nnless the parents arrange for other adequate education, which must be 
subject to school inspection. Obligatory school attendance ceases when the 
child has attained its 14th year. 

Further regulations for school attendance will be laid down by the 
Minister after discussion with the Provincial Councib. 


GUATEMALA 

Conatitatum of the Republic of Ouatemala, 1 1 December 1879 as Amended to 

11 July 1935. 

Titlb II. — Constitutional Guabantebs 

18. Primary education is compulsory. Primary education supported by 
the Nation is frM, and aU education given by the State shall be secular. 


HAITI 

Constitution of the Republic of Haiti., 8 August 1939 
Title II. — Civn, Rights’ 

11. There is freedom of instruction. Such freedom is exercised under 
the control and supervision of the State in accordance with law. 

Primary instruction, up to and including secondary instruction, is free, 
without prejudice to the conditions of admission established by law. 

* ♦ * * ♦ ' ♦ 


HONDURAS 

Constitution of the Republic of Honduras, 28 March 1936 
Title III. — Constitutional Rights and Guarantees 
CHAPTER III— Liberty 

60. The freedom of education is guaranteed. Education supported by 
public funds shall be secular, and primary education shall also be gratuitous, 
compulsory, provided by the municipalities at their own expense and subsi- 
dised by the State. 

Title XII. — Employment and the Family 

192. Young persons under the age of sixteen years and women shall not 
be employed on unhealthy or dangerous work or on night work in indostiy.. 
They shall not be employed in oommeroial establishments after 6 VM. 
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193. It shall not be lavrhil'to a oontraot of emploTiDMit with 

joui^ persons under the age of twelve years ; young persons over the age of 
twelve years but under the age of sixteen years shall not be employedfor more 
than six hours a day. 


MEXICO 

CmaHtutiom, of the United States of Mexico , 31st Jan. 1917, as Amended to 

5 Nov. 1942. 

Title I. Chapteb I. — lunivinrAL Guaeantees. 

3. • * • • 

IV. ***Primary education shall be compulsory and shall be 
of charge by the State. 

A * « * * 

Tm-K VI. — Of Labottb and Social Welfabb 

123. The Congress of the Union shall enact laws on labour applicable 
to skilled and unskilled, workmen, employees, domestic help and artisans, 
and in general every labour contract ; which shall be in conformity with the 
following principles ; 

II. The maumum limit of night work shall be seven hours. Unhealthy 
and dangerous occupations are forbidden to all women and to children under 
sixteen years of age. Night work in factories is likewise forbidden to women 
and to children xmder sixteen years of age ; nor shall they be employed in com- 
mercial establishments after ten o’clock at night. 

III. The maximum limit of a day’s work for children over twelve 
and under sixteen years of age shall be six hours. The work of children 
under twelve years of age shall not be made the subject of a contract. 

V. Women shall not perform any physical work requiring considerable 
physical effort during the three months immediately preceding parturition; 
during the month following parturition they shall necessarily enjoy a period 
of rest and shall receive their salaries or wages in full and retain their employ- 
ment and the rights they may have acquired under their contracts. During 
the period of lactation they shall enjoy two extraordinary periods of rest of 
one-half hour each, in order to nurse their children. 

VII. The same remuneration shall be paid for the same work, without 
regard to sex or nationality. 


given free 


NICARAGUA 

Constitution of the Bepublic of Nicaragua, 22 March 1939 
Gbaptbr II.— Social Guabantees 

77. Marriage, the family, and maternity, are under the protection and 
defence of the State. 

78. The State shall uphold the organisation of the family on the legal 
liasis of marriage. 

79. The State and the munioipalitiee shall supervise the health and social 
iMtterment the family. 



80. Materoity hu a to the protection of liie State. 

81. The. ^cation of diil(iren is the primary duty and natnral right 
of the parents, in order that they may obtain the greatest physical, intellec- 
tual, and social development. 

Parents without economic resources are entitled to solicit the aid of the 
State for the education of their children. 

82. The State shall endeavour to provide special assistance to large 
families. 

83. The law shall give to illegitimate children the same consideration aa 
to those who are legitimate for their physical, spiritual, and social develop- 
ment. 

84. The civil laws shall regulate the investigation of paternity. 

86. The law shall provide the organisation and regulation of the family 
estate, on the basis that it shall be inalienable, free from attachment, and 
exempt from all public burdens. 

86. Public education shall be given preferential attention by the State. 

87. The educational system is under the technical supervision of the 
State. 

88. Primary education is compulsory, and where given at the expense 
of the State or public corporations it shall be gratuitous and secular. 

100. The law sliall recognise, with regard to those persons having some 
connection with work, whether as labourers or employees, the following : 

(8) Regulation of the work of women and children ; 

(9) Medical and hygienic assistance to the workers and to pregnant 
women, assuring the latter, without loss of pay, a period of rest before and 
after childbirth. 


PANAMA 

Constitution of the Republic of Panama, 2 January 1941 
Title III. — Individual and Social Rights and Duties 

62. The law shall determine all matters concerning the civil status of 
persons, and their rights and duties, subject to the following rules ; 

(1) Tho family shall be under the special protection of the State ; 

(2) Marriage is based on the equality of rights for both spouses and may 
he dissolved by divorce in accordance with the provisions of law ; 

(3) The paternal power is the aggregate of rights and duties which 
parents have with relation to their children. Such power shall be defined 
by the law, and its exercise shall be regulated on the basis of social interest 
and for tho benefit of the children ; 

(4) Parents have the same duties towards children bom out of wedlock 
as they hftve towards those born in wedlock ; 

(6) The law shall regulate the investigation of paternity ; 

(6) The law shall provide whatever measures are necessary and appro- 
priate for the duo protection of maternity and infancy, and for the moral 
intelleotuair and physical development of childhood and youth ; 



(7) The State shall supervise the social and eoonomio dev(d(i|)iBent'of the 
ffmily, Mkd may establish the fiumly estate for poor 'woridng and rand dasses, 
the ]»ropierty of ivhioh it shall be composed to be determined on the basis that 
it shall be inalienable and free from judicial attachment. 

56,''‘**Primary education is compulsory ; and public primary, normal, 

vocational, and secondary education shall be gratuitous. 

* * ‘ • 


PARAGUAY 

ComiUutioH of the Republic of Paraguay, 10 July 1940 
Genkrai. Decijlration 

10. Primary education is compulsory and gratuitous. The Government 
shall promote secondary, professional, and university education. 

« « ' 4 : « 

Rights, Duties and Guarantees 

23. The civil rights of women shall be regulated by law, with due consi- 
deration for the unity of the family, the equality of man and woman and the 
differences in their respective functions in society. 

PERU 

Conatiiuiion of the Republic of Peru, 29 March 1933, as Amended in 19^ and 

1939 

Title II. — CoNSTirtmoNAL Guarantees 
Chapter I. — National and Social Guarantees 

61. Marriage, the family, and maternity are under the protection of the 

law. 

62. It is a primary duty of the State to protect the physical, mental and 
moral health of childhood. The State shall protect the right of the child to 
home' life, education, vocational training, and sufficient care when he finds 
himself abandoned, ill, or in misfortune. The State shall entrust the ful- 
filment of the provisions of this article to adequate technical organisations. 

Title III. — Education 

72. Primary instruction is obligatory and free. 

73. There shall be at lea.st one school in every place where the population 
of school age amounts to 30 pupils. 

Complete primary instruction shall be given in every provincial and 
district capital. 

74. Schools functioning in industrial, agricultural or mining centres shall 
be maintained by the respective proprietors or undertakings. 


EL SALVADOR 

Constitution of the Republic of Kl Salvador, 20 January 1939 

Teelb IV.— Chapter I. Rights and Guarantees 
64. Education is free ; primary instruction, is in addition, compul- 
sory.*** 



Ill 


The State and the munioipUitieB axe bound in a apeoial manner to in* 
ereaae primary education, by providing the necessary schools for this purpose, 
in which such eduoation shall be gratuitous. 

***** 

Chaptbr II. — ^Thjc Fam-Tly and Labour 

(K). The family, as the fundamental basis of the Nation, must be specially 
protected by the State, which shall provide the necessary laws and regulations 
for its welfare to promote marriage, and to protect maternity and childhood. 

61. The family estate, for the benefit of Salvadoreans, is hereby establish- 
ed. A special law shall regulate it. 

105. The following are duties of Hie Executive Power. 

(10) To protect maternity and infancy, organising the necessary ins- 
titutions for this purpose. 


URUGUAY 

Constitution of the Oriental Republic of Uruguay, 18 May 1934, as 
Modified on 11 January 1937 and 29 November 1942 

Section II. — Rights, Duties and Guabantees 
Chapter I 

39. The State shall protect the social development of the family. 

40. The care and education of their children, in order that they may 
attain their full physical, intellectual and social capacity, is a duty and a right 
of parents. 

Persons who have numerous off spring to bring up have a right to compen- 
satory help, should they need it. 

Requisite measures to ensure the protection of infants and adolescents 
against corporal, intellectual or moral abandonment by their parents or guar- 
dians, and also against exploitation and abuse, shall be laid down by law. 

41'. Parents have the same duties towards children born out of wedlock 
as towards those bom in wedlock. 

Maternity, whatever may be the condition or status of the woman, has 
a right to the protection of society, and to its assistance in case of need. 

42. The law shall arrange that child delinquents shall be subjected to 
a special reg^e, in which women shall participate. 

53. The law shall recognise as appertaining to anyone who stands in a 
relationship of work or service as a w'orker or employee, the right to moral 
and civic independence of conscience; a just remuneration ; the limitation 
of working hours ; weekly rest ; and physical and moral hygiene. 

The work of women, and of young persons under 18 years of age shidl 
be specially regulated and limited. 

61. Elementary education is obligatory. The State shall take the neces- 
sary steps to this end. 
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VENEZUELA 


ConstituHon of the United States of Venezuela, 20 July 1936 
Tmji I. — ^Thb Venezuelan Nation and its organisation 

Section II. — Basis of the Union 

15. The States agree to reserve to the competence of the Federal 
Power ; 

(9) Legislation regarding public instruction. 

Primary elementary instruction is compulsory and that which is given 
in official institutions shall be free ; 

Title II. — Venezuelans and Their Rights and Duties 

32. The Nation guarantees to Venezuelans : 

(16) The freedom of education. 

The moral and civic education of the child is obligatory, and shall be 
guided of necessity by the national interest and human solidarity. There 
shall be at least one school in each locality whose student population is not 
less than thirty pupils. 


ASIA 

AFGHANISTAN 

Fundamental Prineiples of the Qovemment of Afghanistan, 23 October, 1931 
(uHth Addendum of 22 February 1933) 

20. Primary education for the children of Afghan subjects is com- 
pulsory. 


CHINA 

Provisional Constitution Adopted at the Fourth General Session of the National 
People’s Convention, 12 May 1931 
Chapter II. Rights and Duties of the people 
6. All citizens (Kuo-Min) of the Republic of China shall be equal before 
the law, irrespective of sex, race, religion or caste. 

Chapter IV. — People’s Livelihood 

41. In order to improve the living conditions of labour, the State shall 
put into effect various laws for the protection of labour and shall afford spe- 
cial protection to child and woman workers in respect to their age and health. 

Chapter V. — Education of the Citizens 

48. Both sexes shall have equal opportunity for education. 

50. All children of school age shall receive free education. Details shall 
be separately provided by law. 

61. Those who have not had free education (in the’” oath) shall re- 
ceive special adult education. Details shall be separately nro' ided by law, 
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Tht (government Draft of the Promoted ConatituHon, Released SO April 

Chaptbe VI. — Natiokal Economic Lifs 

124. In order to improve the worker’s living conditions, increase their 
productive ability and relieve unemplo}mient, the State shall enforce labour 
protective policies. 

Chapter VII. — Education 

132. Every citizen of the Republic of China shall have an equal oppor- 
tunity to receive education. 

134. Children between si.x and twelve years of age are of school age and 
shall receive elementary education free of tuition. Detailed provisions shall 
be provided by law. 

135. All persons over school age who have not received an elementary 
education shall receive supplementary education free of tuition. Detailed 
proj^isions shall be provided by law. 

137. Educational appropriations shall constitute no less than fifteen 
per cent, oi the total amount of the budget of the Central Government and 
no less than thirty per cent, of the total amount of the Provincial, district 
and municipal budgets respectively. Educational endowment funds inde- 
pendently set aside in accordance with law shall be safeguarded. 

Educational expenditures in needy Provinces shall be subsidised by the 
Central Treasury. 


COMMONWEALTH OF THE PHILIPPINES 
Constitution of the Philippines 

Adopted by the Constitutional Convention of 8 February 1935 and Ratified by 
the Philippine Electorate on 14 May 1935 

XIII.— General Provtsion.s 

5. All educational institution^ shall be under the supervision of and 
Rubject to regulation by the State. The Government shall establish and 
maintain a complete and adequate system of public education, and shall 
provide at least free public primary instruction, and citizenship training to 
adult citizens. * • • 

6. The State shall afford protection to labour, especially to working 
women and minors, and shall regulate the relations between landowner and 
tenant, and between labour and capital in industry and in agriculture. The 
State may provide for compulsory arbitration. 


SYRIA 

Constitution of the State of Syria, 14 May 1930 
Part I. — Fundamental Provisions 
Chapter II. — Rights of Individuals 
21. Primary eduoKtion shall be compulsory for all Syrians of both sexes, 
and shall be given frei^f charge in the public schools. 
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AUSTRALU 


Commmwealtkji^ Australia OafutituUou Act, Proposed Amendment to the 
ConsMution, 1 October 19ii 

60a. (2) Without limiting the generality of the foregoing sub-seotion, 
it IB hereby declared that the pbtrer of the Parliament shall extend to all 
measures which in the declared opinion of the Parliament will tend to aohieTe 
economic security and social ju^oe, including security of employment amd 
the provision of useful occupation for all the people, and shall include power 
to make laws with respect to : 

(») Child welfare. 


AFRICA 

EGYPT 

Constitution of 19 April 1923 and 22 OcU^er 1930 

Pabt II. — Rights aitd Dutibs or Egyptians 

19. Elementary education is compulsory for young Eg 3 ^tian 8 of both 
sexes. _ It is given free of charge in the public maktabs. 
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SKcnoir n 

Social and Economic Bights 

Article 'XXIC. — The nation guarantees to the family conditions necessary 
for its free development. It equ^y protects all mothers, all children by legis 
lation and appropriate social institutions. It guarantees to women the exercise 
of her functions as a citizen and a worker in conditions that permit her to 
fulfil her role of mother and her social mission. 

Article XXV. — ^The widest possible culture must be offered to all without 
other limitation than aptitudes of each one. Every child has the right to. 
instruction and education in the rcsi>ect of liberty. Organisation of public 
education at every stagf is the duty of the State This education must be 
free and made accessible to all by material aid to those who without it would 
not be able to pursue their studies 

Article XXVII — The duration and conditions of work must in no way 
afieot health, dignity or the family life of the worker. Adolescents must not 
be constrained to work that hampers their physical, intellectual or moral 
development. They have the right to organize professionally 

Article. XXVIII — Men and women have the right to just remuneration 
according to the quality and quantity of their work, in any case, to resources 
necessary for livinc worthily, both they and their famibes. 

Article XXX VIII — Xo one must be placed in a position of economic, 
social or political inferiority contrary to his dignity or be allowed to be ex- 
ploited by reason of sex, age, colour, nationality, religion, opinions or racial 
or other origins. 


NEHRU REPORT (All Parties Confluence, I& 28 ) 

Fundamental Rights 

(v) All citizens in the Commonwealth of India have the right to fre© 
elementary education without any distinction of caste or creed in the matted 
of admission into any educational institutions, maintained or aided by the 
State, and such right shall l>e enforceable as soon as due arrangements all 
have been made by the competent authority. 

Provided that adequate provision shall be made by the State for impartix^ 
public instruction in primary schools to the chUdreii of members of minorities 
of considerable strength in the population through tlie medium of their own 
language and in such script as is in vogue among them. 

Explanation. — This provision will not prevent the State from making the 
teaching of the language of the Commonwealth obbgatory in the said sebook. 

(xvii) Parliament shall make suitable laws for the maintenance of health 
and fitness for work of all citizens, securing of a living wage for every worker, 
the protection of motherhood, welfare of children, and the economic conse-' 
quences of old age, infirmity and unemployment and Parliament shall also 
make laws to ensure fair rent and fixity and permanence of tenure to agri- 
cultural tenants. 

(xix; Men and women shall have equal rights as citizens. 
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DBOFARATION OF FUNDAMENTAL RIGHTS ADOPTED BY THE 
‘ INDIAN NATIONAL CONGRESS,' 1933 

Fundamental Rights and Duties 

(1) (i) All citizens are equal before the law irrespective of religion, caste, 
creed or sex. 

(v) No disability attaches to any citizen, by reason of his or her religion, 
caste, creed, or sex, in regard to public employment, office of power or honour, 
and in the exercise of any trade or calling. 

(xi) The State shall provide for free and compulsory primary education. 

Labour 

(i) Protection of v.omen workers, and ospeciall\, adequate provision for 
leave during maternity period. 

(5) Children of .scliool-gouig age shall not 1 k‘ employed in mines and 
factories. 


CONSTITUTIONAL PROPOSALS OF THE SAPRU ('OMMITTEE. 1945 

Para. 204.** In the case of women, we are an.xious that, while they 
may be at liberty to contest with men in general electorates, a minimum of 
representation should be guaranteed to them. In matters of social and moral 
development particularly with reference to public health, education, child 
welfare, and the welfare of their sex, educated women in India can play a 
great part and the piesenoe of their representatives in the legislature is, in 
our opinion, absolutely essential. 
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